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ARRANGEMENT OF SECTIONS

Section
PART 1
PRELIMINARY
1. Title and commencement.
2 Interpretation.
3. Electronic communication.
PART 2
REGULATED AND PROHIBITED ACTIVITIES
Introduction
4. Overview.
Regulated activities
5. Regulated activities.
6. Carrying on regulated activities by way of business.
7. References to regulated activities of a particular kind.

Carrying on regulated activities
8. The general prohibition.
9. Contravention of the general prohibition.

10. False claims to be authorised or exempt.

Requirement for authorised persons to have permission

11. Authorised persons acting without permission.
Financial promotion

12. Restrictions on financial promotion.

13. Contravention of section 12.

Enforceability of agreements
14.  Agreements made by persons contravening the general prohibition.
15. Agreements made through persons contravening the general prohibition.

16. Agreements made unenforceable by section 14 and 15.
17.  Accepting deposits in breach of general prohibition.
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18.

19.

20.

21.
22.
23.
23A.

24.

25.

26.
27.
28.
29.

30.

31.
32.
33.

This version is out of date
Agreements resulting from contravention of section 12.
Miscellaneous
Carrying on regulated activities from Gibraltar.

PART 3
GIBRALTAR FINANCIAL SERVICES COMMISSION

Interpretation
Interpretation of Part 3.
Gibraltar Financial Services Commission
Gibraltar Financial Services Commission.
Functions of the GFSC.
GFSC’s discharge of its functions.
Directions by Minister concerning macro-economic interests, etc.
Decision Making Committee
Decision Making Committee.
Regulation of auditors
GFSC’s function as regulator of auditors.
Resolution functions
GFSC as resolution authority.
Financial Services Resolution and Compensation Committee.
Operational independence of resolution functions.
References to resolution authority.
Chief Executive
Appointment of Chief Executive.
Delegation, incidental powers, etc.
Delegation of functions.

Powers of the GFSC.
Designation of GFSC as competent authority.
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34.
35.
36.

37.

38.
39.
40.
41.

42.
43.

44.

45.

46.
47.

48.
49.
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Ministerial oversight
Review of the GFSC’s supervisory activities.
Right to obtain documents and information.
Default powers of the Minister.

Rules and guidance
Rules and Guidance.

Miscellaneous

Immunity.
Restriction on execution.
Exemption from Income Tax.
Deregistration of Part XII companies.

Transitional and saving provisions

Transitional provisions.

Saving.
PART 4
THE REGISTER
The Register.
PART 5

CONFIDENTIALITY AND COOPERATION
Interpretation
Interpretation of Part 5.
Confidential information

Use of confidential information.
Cooperation agreements.

Exchanging information with other authorities

Cooperation with other authorities.
Refusing to share information.
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Provision of assistance to other regulators

50. Providing assistance to other regulators.
51. Refusing to provide assistance.
52 Transitional Provision.

52A. Offences.

PART 6
AUTHORISATION AND EXEMPTION

Introduction
53. Overview.

Authorisation
54. Authorised persons.
55.  Partnerships and unincorporated associations.
55A. UK-based persons carrying on activities in Gibraltar.
55B. Gibraltar-based persons carrying on activities in the UK.
55C. Provision about market access and alignment.

Ending of authorisation

56. Withdrawal of authorisation by the GFSC.

57. Omitted.
58. Omitted.
59. Omitted.
60. Omitted.
Exemptions
61. Exemption Regulations.
PART 7
PERMISSION FOR REGULATED FIRMS TO CARRY ON REGULATED
ACTIVITIES
Interpretation

62. Interpretation of Part 7.

Initial applications for permission
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63.
64.
65.
66.
67.

68.
69.

70.
71.
72.

73.

74.

75.

76.
77.
78.
79.
T9A.
80.
81.
82.

3.
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Persons who can apply for permission.
Meaning of “the threshold conditions”.
Requirement to satisfy the threshold conditions.
Firms based outside Gibraltar.
Giving permission.
Variation and cancellation of permission

Variation or cancellation at request of a regulated firm.
Variation or cancellation on initiative of GFSC.

Imposition and variation of requirements
Imposition of requirements by GFSC.
Requirements under section 70: further provisions.
Application to the Supreme Court: asset protection orders.

Exercise of certain powers in support of foreign regulator
Conditions for exercise of powers in support of foreign regulator.
Connected persons

Persons connected with an applicant.

Persons whose interests will be protected
Persons whose interests will be protected.

Procedure

Applications under this Part.
Determination of applications.
Determination of applications: notice procedure.
GFSC’s variation or requirement power: notice procedure.
Notice: sections 78(2A) and 79(3).
Directions in urgent cases.
Revocation or variation of directions.
Cancellation of permission under Part 7: notice procedure.

Notification

Notification of supervisory authorities.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

Page 8 of 681



Financial Services 2019-26

83A.

&4.
85.

86.
87.
88

88A.

89.
90.
91.
92.

93.
94

94A.

95.
96.
97.
98.

99.

100.
101.
102.
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Consent to material to regulated firms and their business

GFSC consent to material changes to a regulated firm or its business.

PART 8
REGULATED INDIVIDUALS
Introduction
Application of Part 8.
Interpretation of Part 8.
Regulated individuals

Regulated functions.

Obligation to ensure regulated functions being performed.
Regulated functions only to be performed by regulated individuals.
Non-executive directors.

Significant influence.

Temporary position.

Power to amend Schedules 14 and 15.

Power to issue guidance on regulated functions.

Approval of regulated individuals by the GFSC
Regulated individuals to be approved by the GFSC.
Criteria for approval.
Additional requirements for outsourced providers.
Applications for approval.
Pre-application vetting of candidates by RI firms.

Determination of applications.
Period of consideration for determination of applications.

Notification of changes
Changes in responsibilities of regulated individuals.
Withdrawal or variation of approval
Withdrawal of approval.

Variation of approval on application by RI firm.
Variation of approval on initiative of GFSC.
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103.

104.

105.

106.
107.
108.
109.
110.

111.
112.
113.

114.
115.
116.

117.

118.
119.
120.
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Notices and appeals
Notice procedure and appeals.
Duty to report to GFSC
Duty to report to GFSC.
Conduct of regulated individuals
Conduct regulations.

PART 9
CONTROL OVER REGULATED FIRMS

Introduction
Application of Part 9.
Interpretation of Part 9.
Parent and subsidiary undertakings.
Groups.
Meaning of “participating interest”.
Notices of acquisitions of control over regulated firms
Obligation to notify the GFSC of acquisitions of control.
Section 111 notices.
Acknowledgment of receipt.
Acquiring control and other changes of holding

Acquiring control.
Increasing control.
Reducing or ceasing to have control.

Disregarded holdings
Disregarded holdings.

Assessment procedure
Assessment: general.

Assessment criteria.
Approval with conditions.
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121.
122.
122A.
123.
123A.

124.
125.
126.

127.
128.

129.

130.

131.

132.
133.
134.
135.

136.
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Assessment: consultation with EEA authorities.
Assessment: procedure.
Duration of approval.
Requests for further information.
Incomplete notices.

Objections and enforcement
Objections to existing control.
Restriction notices.
Orders for sale of shares.

Notices of reductions of control of Gibraltar regulated firms

Obligation to notify GFSC: dispositions of control.
Notices under section 127.

Offences
Offences under this Part.
Miscellaneous
Power to change definitions of control etc. or deadlines.

PART 10
INFORMATION GATHERING AND INVESTIGATORY POWERS

Interpretation
Relevant persons.
Powers to obtain information and documents
Power to require documents and information.
Extension of powers to obtain information, etc.
Power to carry out on-site inspection.
Entry of premises under warrant.
Skilled persons’ reports

Skilled Person’s Report.

Inspectors
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137.
138.
139.
140.
141.

142.
143.
144.
145.

146.

147.
148.

149.
150.

151.
152.
153.
154.
155.
156.

157.
158.
159.
160.
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Appointment of inspectors.
Powers of inspectors.

Duty to produce records, etc.
Inspector’s report.

Costs of inspectors’ reports.

Legal safeguards

Self-incrimination.
Legal privilege.
Liens on documents.
Appeals.

Offences
Offences.

PART 11

COMMON SANCTIONING POWERS
Liability for contravention of regulatory requirement

Liability for contravention of regulatory requirement.

Liability of regulated individual for authorised person’s contravention of regulatory
requirement.

Liability: general and sector specific.

Sector specific regulatory requirements.

Sanctioning powers

Sanctioning powers.

Administrative penalties.

Public statement.

Cease and desist order.

Temporary suspension of permission order.
Prohibition order.

Sanctioning actions
Sanctioning actions.
Criteria for sanctioning actions.

Notice procedure and appeals.
Dispensing with a warning notice: sanctions in urgent cases.
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161.
162.

163.

164.

165.
166.
167.
168.

169.

170.
171.
172.
173.
174.

175.

176.
177.
178.
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Administrative penalty a civil debt.
Revocation or variation of prohibition order.

Transitional and savings
Transitional and savings.

PART 12
DUTIES OF AUDITORS AND ACTUARIES

Appointment of auditors and actuaries
Appointment of auditors and actuaries.
Information
Access to books, etc.
Information given by auditor or actuary to the GFSC.
Information given by auditor or actuary to the GFSC: persons with close links.
Duty of auditor or actuary resigning, etc to give notice.
Misleading an auditor or actuary

Provision of false or misleading information to auditor or actuary.

Enforcement powers
Liability for contravention.
Enforcement powers.
Public statement.
Administrative penalties.
Disqualification order.

Enforcement actions

Enforcement actions.

PART 13
SPECIAL REMEDIES

Interpretation of Part 13.

Injunctions.
Restitution orders.
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179.

180.
181.
182.

183.

184.
185.

186.
187.

188.
189.
190.
191.
192.

193.

194.
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PART 14
FINANCIAL SERVICES OMBUDSMAN

Interpretation
Interpretation of Part 14.
The Ombudsman

Financial Services Ombudsman.
Appointment, etc. of Ombudsman.
Ombudsman’s functions.

Excluded disputes
Excluded disputes.

Staff and delegation of functions

Ombudsman’s Staff.
Delegation of functions.

Obligations of financial service providers

Financial service providers.
Information to consumers.

Procedure
Ombudsman’s procedure.
Determinations.
Power to require information.
Confidentiality.
Obstruction and contempt.
Annual report
Annual reports.
Liability
Liability of Ombudsman.

PART 15

DEPOSIT GUARANTEE AND RESOLUTION FINANCING ARRANGEMENTS
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195.
196.
197.

198.
199.
200.
201.

202.

203.

204.

205.

206.
207.

208.
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CHAPTER 1
PRELIMINARY
Overview.
Interpretation of Part 15.
Functions of the FSRCC.
CHAPTER 2
THE FUNDS
The Funds

Maintenance of funds.
Deposit Guarantee Fund.
Resolution Financing Fund.
Administration fund.
Penalties to be paid into funds
Proceeds from administrative penalties.
Exemption from taxes

Tax treatment.

CHAPTER 3
DEPOSIT GUARANTEE SCHEME

Introduction

Interpretation of Chapter 3.
Competent authority and designated authority.

Scheme participation

Participation in Scheme.
Branches of third country institutions.

Duties of FSRCC
FSRCC’s duties in respect of the Scheme.

Funding
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209.
210.
211.

212.
213.
214.
215.

216.
217.
218.
219.
220.

221.

222.
223.
224.
225.

226.

227.
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Scheme levy.
Funds from other mandatory schemes.
Omitted.
Deposits covered by Scheme
Eligible deposits.
Marking of deposits.

Coverage limits.
Determination that deposit is unavailable.

Compensation
Calculating the repayable amount.
Repayment.
Currency.
Claims against the FSRCC.
Subrogation.
Information for depositors
Depositor information.
Scheme funds
Use of Scheme funds.
Omitted.
Omitted.
Omitted.
Transitional arrangements

Transitional provision.

CHAPTER 4

RESOLUTION FINANCING ARRANGEMENTS

Interpretation
Interpretation of Chapter 4.

The financing arrangements

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

Page 16 of 681



Financial Services 2019-26

228.
229.

230.
231.
232.
233.

234.

235.

236.
237.

238.
239.
240.
241.
242.
243,
244.
245.

246.
247.
248.
249,
250.
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Administration and use of financing arrangements.
Authority’s use of financing arrangements.

Funding

Financing arrangements levy.
Extraordinary contributions.
Alternative funding.

Omitted.

Group resolution.
Group resolution.
Power to require information.
FSRCC’s power to require information.

PART 16
INVESTOR COMPENSATION SCHEME

Introduction

Overview.
Interpretation of Part 16.

Right of investors to compensation

Right of investors to compensation where firm in default.

Meaning of investor.

Meaning of eligible investments.

Meaning of in default.

Amount of compensation.

Payment of compensation: joint investments, partnerships, trusts etc.
Procedure for payment of compensation.

Right of investors to appeal.

Participation in investor compensation scheme
Gibraltar investor compensation scheme.
Participation in scheme: Gibraltar investment firms.
Participation in scheme: UK firms.

Participation in scheme: third country investment firm.
Omitted.
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251.
252.
253.

254.
255.
256.

257.

258.
259.
260.

261.
262.
263.
264.
265.

266.

267.

268.
269.
270.
271.
272.
273.
274.
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Omitted.
Omitted.
Omitted.

Failure to participate

Failure to comply with Gibraltar scheme: measures short of exclusion.
Failure to comply with Gibraltar scheme: exclusion.
Failure to participate in scheme.

Co-operation with Board
Co-operation of participating firms with the Board.
Voluntary participation

Voluntary application to join scheme.
Omitted.
Omitted.

Default by Gibraltar firm

Gibraltar firm or branch in default.

Omitted.

Omitted.

UK firm with branch in default in Gibraltar.

Third country investment firm with branch in default in Gibraltar (participating in third
country scheme).

Third country investment firm with branch in default in Gibraltar (not participating in
third country scheme).

Gibraltar Investor Compensation Board
Gibraltar Investment Compensation Board.

Administration of the Gibraltar scheme
Administration of the Gibraltar scheme.
Establishment of fund.
Annual fee.
Levies on participating firms (in cases of default).
Levies on participating firms (precautionary).

Liquidation or receivership of participating firm in default.
Subrogation.
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275.

276.
277.
278.
279.
280.

281.
282.
283.
284.
285.
286.
287.

288.
289.
290.
291.
292.

293.
294.
295.
296.
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Information to investors.
Miscellaneous provisions

Income tax treatment of participating firms.

Omitted.

Information requirements: third country investment firm with a branch in Gibraltar.
Co-operation with other authorities.

Information sharing with other authorities.

PART 17
RECOVERY AND RESOLUTION

Overview.

Interpretation of Part 17.

Recovery and Resolution Regulations.
Gibraltar Resolution Authority.
Resolution authority’s powers.
Immunity of resolution authority.

Omitted.
PART 18
COLLECTIVE INVESTMENT SCHEMES
CHAPTER 1
INTRODUCTION
Overview.
Interpretation.

Collective investment schemes.
Open-ended investment companies.
Undertakings for collective investment in transferable securities.

CHAPTER 2
RESTRICTIONS AND REQUIREMENTS

Restrictions on promotion of collective investment schemes.
Requirement for UCITS schemes to be authorised or recognised.

Restrictions as to the use of certain names.
Contravention of section 293, 294 or 295.

CHAPTER 3
AUTHORISATION OF UCITS SCHEMES
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Applications for authorisation
UCITS schemes: authorisation.
Application for authorisation of a UCITS scheme.
Authorisation of a UCITS scheme.
Omitted.
Determination of application: UCITS schemes.
Certificate of authorisation of a UCITS scheme.
Procedure when refusing authorisation: UCITS schemes.
Application for revocation of authorisation
Application for revocation of authorisation.

Power to impose conditions

Power to impose conditions on authorised UCITS schemes.
Imposition of conditions under section 305: procedure.

CHAPTER 4
AUTHORISATION OF NON-UCITS RETAIL SCHEMES

Applications for authorisation

Non-UCITS retail schemes: authorisation.
Application for authorisation of a non-UCITS retail scheme.
Authorisation of a non-UCITS retail scheme.
Determination of application: non-UCITS retail schemes.
Certificate of authorisation of a non-UCITS retail scheme.
Procedure when refusing authorisation: non-UCITS retail schemes.

Application for revocation of authorisation
Application for revocation of authorisation.

Power to impose conditions

Power to impose conditions on authorised non-UCITS retail schemes.
Imposition of conditions under section 314: procedure.

CHAPTER 5
RECOGNITION OF FOREIGN SCHEMES

Recognised schemes.
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Application for recognition of a foreign scheme.
Recognition of a foreign scheme.

Determination of application: foreign schemes.
Procedure when refusing an application for recognition.
Application for revocation of recognition.

CHAPTER 6
Omitted
Omitted.
Omitted.
Omitted.
CHAPTER 7
REGULATORY POWERS
Intervention

Intervention powers.

Certain grounds for intervention.

Suspension or revocation of authorisation or recognition.
Protection order.

Directions.

Directions: procedure.

Appointment of examiner.

Public statements.

Sanctions
Sanctions: general.
Administrative penalties.
Prohibition order.
CHAPTER 8
MISCELLANEOUS

Publication of information in connection with UCITS schemes.
Regulations for schemes authorised under Chapter 3 or 4.
Regulations for schemes recognised under Chapter 5.
Regulations for experienced investor funds.

Other regulations.

Codes of practice and guidance notes.

PART 19
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LISTING AND PROSPECTUSES

CHAPTER 1
PRELIMINARY

342. Overview.

CHAPTER 2
LISTING OF SECURITIES

343. Official Listing Rules.

CHAPTER 3
PROSPECTUSES

Interpretation

344. Interpretation of Chapter 3.
Prospectus Rules
345.  Prospectus Rules.
Delegation by competent authority

346. Omitted.

Prospectuses
346A. Obligation to publish prospectus.
346B. Responsibility for prospectus.
346C. Language.
346D. Approval of prospectus.
346E. Compensation for false or misleading particulars.

Investigations and intervention powers

347. Investigations.
348. Intervention powers.
348ZA. Notice: sections 347 and 348.

Infringements

348A. Reporting of infringements.
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349.  Entry of premises under warrant.
350. Sanctions for contraventions.
351. Exercise of powers.

Appeals
351A. Appeals.
352.  Omitted.
353.  Omitted.
354.  Omitted.
CHAPTER 4

TRANSPARENCY REQUIREMENTS
Introduction

355. Scope.
356. Interpretation of Chapter 4.
357.  Omitted.

Periodic information

358. Integration of securities markets.
359. Annual financial reports.

360. Half-yearly financial reports.

361. Report on payments to governments.
362. Exemptions.

Ongoing information

363. Notification of the acquisition or disposal of major holdings.

364. Acquisition or disposal of major proportions of voting rights.

365. Omitted.

366. Procedures for notification and disclosure of major holdings.

367. Conditions of independence to be complied with by management companies and
investment firms involved in individual portfolio management.

368. Voting rights arising from certain financial instruments.

369. Aggregation.

370. Repurchase of shares.

371. Threshold calculations.

372. Additional information.

Information for holders of securities traded on a regulated market
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Information requirements for issuers whose shares are admitted to trading on a
regulated market.

Information requirements for issuers whose debt securities are admitted to trading on
a regulated market.

Control by the GFSC.

Languages.

Access to regulated information.

Minimum Standards.

Third countries.

Supervision, sanctions and other measures
The GFSC’s powers.

Sanctions for contraventions.
Exercise of powers.

Omitted.
Omitted.
PART 20
ACQUISITIONS
Introduction
Overview.
Scope.

Interpretation of Part 20.
Competent authority.
Omitted.

Conduct of bids, etc.

General principles.

Protection of minority shareholders, the mandatory bid and the equitable price.
Bids to be made public.

Offer documents.

Content of offer documents.

Time allowed for acceptance.

Disclosure.

Obligations of the board of an offeree company.
Information on in-scope companies.
Breakthrough.

Optional arrangements.

Regulations
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Regulations applicable to the conduct of bids.
Squeeze-out and sell-out

Squeeze-out.

Sell-out.
Offence of contravening Part 20
Offences.
PART 21
MARKET ABUSE
Introduction
Overview.

Interpretation of Part 21.
Financial instruments to which Part 21 applies.
Exceptions.

Market Abuse
Insiders.
Insider dealing.
Disclosing inside information.
Market manipulation.

Market abuse investigations

Market abuse investigations.
Entry of premises under warrant.

Proceedings and penalties
Consent to prosecution.
Mode of trial and penalties.
Territorial application of Part 21.
Civil proceedings for loss.

The Market Abuse Regulation

Market Abuse Regulation.
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PART 22
SUSPENSION AND REMOVAL OF FINANCIAL INSTRUMENTS FROM
TRADING

Introduction

Overview.
Interpretation of Part 22.

Power to require suspension or removal
Power to require suspension or removal from trading.
Procedure

Procedure for suspension or removal from trading.

Procedure following consideration of representations.

Revocation of requirements: applications by institutions.

Decisions on applications for revocation by institutions.

Revocation of requirements: applications by issuers.

Decisions on applications for revocation by issuers.

Suspension or removal from trading: notification and trading on other venues.

Suspension or removal by trading venue

Suspension or removal from trading by trading venue operators.
GFSC’s obligations when trading venues suspend or remove financial instrument from

trading.
Omitted.
PART 23
CONTROL OF INSURANCE BUSINESS TRANSFERS
CHAPTER 1
PRELIMINARY

Interpretation of Part 23.
References to place where risk situated.

CHAPTER 2
TRANSFER OF GENERAL BUSINESS

Application of Chapter 2.
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Disapplication of certain provisions: reinsurance undertakings.
GFSC approval required.

Notice of proposed transfer.

Statement of particulars of proposed transfer.
Grant of approval: general.

Grant of approval.

Omitted.

Publication of decision.

Effect of approval.

Notice of transfer.

Omitted.

Service of notices under this Chapter.

CHAPTER 3
TRANSFER OF LONG TERM BUSINESS

Application of Chapter 3.

Disapplication of certain provisions: reinsurance undertakings.
Sanction of court required.

Notice of proposed transfer.

Obligation to comply with notice requirements.

Scheme reports.

Right to participate in proceedings.

Conditions for sanction of the court.

Omitted.

Omitted.

Omitted.

Omitted.

Effect of order sanctioning transfer.

Limitation on rights to terminate etc.

Appointment of actuary in relation to reduction of benefits.
Notice of transfer.

Omitted.
CHAPTER 4
Omitted
Omitted.
Omitted.
CHAPTER 5
Omitted

467. to 472. Omitted.
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PART 24
REGULATION OF AUDITORS

Interpretation
Interpretation of Part 24.
Approval and mutual recognition

Approval of statutory auditors and audit firms.
Omitted.

Good repute.

Withdrawal of approval.

Omitted.

Education, training and experience requirements

Educational qualifications.

Examination of professional competence.

Test of theoretical knowledge.

Exemptions.

Practical training.

Qualification through long-term practical experience.
Combination of practical training and theoretical instruction.

Continuing education
Continuing education.
Registration
Public registration.
Registration of statutory auditors and third country auditors.
Registration of audit firms and third country audit entities.
Updating of registration information.
Responsibility for registration information.
Language.
Professional ethics, independence and objectivity
Professional ethics and scepticism.

Independence and objectivity.
Employment by audited entities of former audit personnel.
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Preparation for the statutory audit and assessment of threats to independence.
Independence and objectivity of the statutory auditors carrying out the statutory audit
on behalf of audit firms.
Confidentiality and professional secrecy
Duty of confidentiality and professional secrecy.

Organisational requirements

Internal organisation of statutory auditors and audit firms.
Organisation of the work.

Fees and scope of audit

Audit fees.
Scope of the statutory audit.

Auditing standards and audit reporting

Auditing standards.
Statutory audits of consolidated financial statements.
Audit reporting.

Quality assurance
Quality assurance systems.
Investigations

Investigative capability.

Power to obtain information and documents.
Report by skilled person.

Related entities.

Inspections.

Omitted.

Investigations.

Production and retention of documents.
Admissibility of statements.

Directions.

Sanctions

Sanctioning powers.
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Non-compliance declaration.

Audit prohibition order.

Suspension or withdrawal, etc. of approval or registration.
Administrative penalties.

Restoration.

Reporting of contraventions.

Omitted.

Public oversight and regulatory arrangements between EEA States
Principles of public oversight.
Omitted.
Omitted.
Omitted.

Appointment and dismissal of auditors

Appointment of statutory auditors or audit firms.
Dismissal and resignation of statutory auditors or audit firms.

Audit Committee
Audit committee.
International aspects
Approval of auditors from third countries as statutory auditors.
Registration and oversight of third country auditors and audit entities.

Derogation in the case of equivalence.
Cooperation with competent authorities outside Gibraltar.

Omitted.
PART 25
REGULATION OF INSOLVENCY PRACTITIONERS
Introduction
Overview.
Interpretation of Part 25.
Licensing

Application for insolvency practitioner’s licence.
Licensing criteria.
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Issue or refusal of licence.
Disqualification from holding a licence.
Licence conditions or restrictions.
Determination of applications: notice procedure.

Control of licensees and enforcement
Production of accounts and records.
Suspension and revocation of licence.
Other sanctions.
Directions.
Procedure.

Eligibility to act as insolvency practitioner
Eligible insolvency practitioner.
Foreign insolvency practitioners

Appointment of foreign insolvency practitioner.
Foreign insolvency practitioner not to act in Gibraltar.
Foreign insolvency practitioner as sole appointee.

Insolvency Practitioners Regulations

Insolvency Practitioners Regulations.

PART 26
OCCUPATIONAL PENSIONS INSTITUTIONS

Introduction

Overview.
Interpretation of Part 26.

Requirement for IORPs to be authorised or registered
Requirement for authorisation of IORPs.
Small institutions.
Revocation of opt-in by small institution.

Registration.

Authorisation
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Application for authorisation of an IORP.
Authorisation of an [ORP.

Power to impose conditions on authorised [ORPs.
Authorisation and conditions: procedure.

Supervision

Prudential supervision.

Requirements as to procedures and mechanisms for [ORPs.
Supervisory review process.

Transparency and accountability.

Intervention

Application to the Supreme Court.
Intervention powers.
Intervention: procedure.

Sanctions

Sanctions: general.

Administrative penalties.

Public statement.

Cease and desist order.

Prohibition order.

Sanctioning actions: procedure etc.

Professional secrecy and exchange of information

Professional secrecy.

Use of confidential information.

Omitted.

Exchange of information between authorities.

Transmission of information to central banks, monetary authorities and others.

Conditions for the exchange of information.
Omitted.

Miscellaneous

Regulations applying to IORPS.
Omitted.
Omitted.
Appeals.
Omitted.
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Processing of personal data.
Transitional arrangements.

PART 27
PERSONAL PENSION SCHEMES

Interpretation
Interpretation of Part 27.
Requirement for personal pension schemes to be approved

Requirement for approval of personal pension schemes.

Approval
Application for scheme approval.
Approval of a personal pension scheme.
Determination of application for approval.
Power to impose conditions on approved schemes.
Revocation or suspension of approval.

Procedure
Applications in connection with approvals.
Notice procedure.
Procedure on suspension of a scheme’s approval.
Appeals.

Intervention

Application to the Supreme Court.

Sanctions
Sanctions: general.
Administrative penalties.
Public statement.
Cease and desist order.
Prohibition order.

Sanctioning actions.

Miscellaneous
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Regulations relating to schemes approved under this Part.
Transitional provisions.

PART 28
NOTICE PROCEDURE, APPEALS AND PUBLICATION

Notices

Warning notice.
Decision notices.

Interim orders

Interim orders.

Appeals
Appeals.

Publication of sanctions, supervisory action and other statements

Publication of sanctioning action.
Publication of supervisory action.
Restrictions on publication.
Limited publication while appeal is pending.

Service

Service of notices and documents.

PART 29
ADDITIONAL REGULATION-MAKING POWERS.

General powers: regulated activities, audits and insolvency

General regulations.
General regulations: supplementary.

Miscellaneous other powers
Consumer credit regulations.
Regulated markets regulations.

Fees regulations.
Penalty regulations.
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EU withdrawal regulations.

Technical standards regulations.

Provision for international agreements.

General power to make further provision by regulations.

Supplementary
Effects on other regulation-making powers in this Act.

PART 30
OFFENCES

General provisions relating to offences

Offences by bodies corporate, etc.
Proceedings against unincorporated bodies.
Costs of investigation following conviction.

Offences involving misleading statements or misleading the GFSC

Misleading statements.
Misleading the GFSC.
Penalties.

Proceedings for offences.

PART 31
FINAL PROVISIONS
Data protection.
Continuity of the law.
Transitional provisions.
Repeals and revocations.
SCHEDULE 1

Defined expressions and EU instruments

SCHEDULE 2
Regulated activities

SCHEDULE 3
Index of regulated activities

SCHEDULE 4

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

Page 35 of 681



2019-26 Financial Services

This version is out of date
Gibraltar Financial Services Commission

SCHEDULE 5
Regulatory objectives

SCHEDULE 6
Decision Making Committee

SCHEDULE 7
Financial Services Resolution and Compensation Committee

SCHEDULE 8
Designation of GFSC as competent authority

SCHEDULE 9
Domestic Authorities

SCHEDULE 10
Omitted

SCHEDULE 11
Omitted

SCHEDULE 12
The threshold conditions

SCHEDULE 13
GFSC’s power under section 69: sector-specific conditions

SCHEDULE 14
Regulated functions

SCHEDULE 15
Non-Executive Directors

SCHEDULE 16
Connected Persons

SCHEDULE 17
Financial Services Ombudsman

SCHEDULE 18
The FSRCC’S Part 15 Powers and Obligations
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SCHEDULE 19
Depositor information sheet

SCHEDULE 20
Investors to whom Part 16 does not apply

SCHEDULE 21
Gibraltar Investor Compensation Board

SCHEDULE 22
Arrangements not amounting to a collective investment scheme

SCHEDULE 23
Investments of UCITS schemes

SCHEDULE 24
Exemptions from restrictions on promotion

SCHEDULE 24A
Prospectuses: Compensation Exemptions

SCHEDULE 25
Transparency Requirements: Third Country Equivalence

SCHEDULE 26
The Market Abuse Regulation

SCHEDULE 27
Reporting Contraventions Of The Market Abuse Regulation

SCHEDULE 28
Transitional provisions

SCHEDULE 29
Repeals and revocations
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AN ACT TO PROVIDE FOR THE REGULATION OF FINANCIAL SERVICES AND
MARKETS AND FIDUCIARY SERVICES; TO MAKE PROVISION IN RESPECT OF
THE GIBRALTAR FINANCIAL SERVICES COMMISSION; TO ESTABLISH A
FINANCIAL SERVICES OMBUDSMAN; TO MAKE PROVISION IN RESPECT OF A
DEPOSIT GUARANTEE SCHEME, AN INVESTOR COMPENSATION SCHEME AND
RECOVERY AND RESOLUTION ARRANGEMENTS AND THEIR FINANCING; TO
PROVIDE FOR THE REGULATION OF THE LISTING OF SECURITIES,
PROSPECTUSES AND TAKEOVERS; TO MAKE PROVISION IN RESPECT OF
MARKET ABUSE; TO PROVIDE FOR THE CONTROL OF INSURANCE BUSINESS
TRANSFERS; TO MAKE PROVISION IN RESPECT OF OCCUPATIONAL AND
PERSONAL PENSION SCHEMES; TO PROVIDE FOR THE REGULATION OF
AUDITORS AND INSOLVENCY PRACTITIONERS, AND FOR CONNECTED
PURPOSES.

PART 1
PRELIMINARY

Title and commencement.
1.(1) This Act may be cited as the Financial Services Act 2019.

(2) This Act comes into operation on the day the Minister appoints by notice in the Gazette,
and the Minister may appoint different days for different provisions or purposes.

Interpretation.
2.(1) This Act is to be interpreted in accordance with this section and Schedule 1—

(a) Part 1 of which lists where other expressions used in this Act or a Part of this Act
are defined or otherwise explained;

(b) Part 2 of which lists EU Regulations referred to in this Act and explains how
references to those Regulations are to be interpreted; and

(c) Part 3 of which lists EU Directives referred to in this Act and explains how
references to those Directives are to be interpreted.

(2) In this Act, unless the context otherwise requires—

“AIF” means a collective investment undertaking (including investment compartments of
such an undertaking) which—

(a) raises capital from a number of investors, with a view to investing it in accordance
with a defined investment policy for the benefit of those investors; and
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(b) does not require authorisation as a UCITS scheme in accordance with Part 18;
“AIFM” (or alternative investment fund manager) means a legal person whose regular
business is managing one or more AlFs (that is to say, performing at least risk
management or portfolio management for the AIF);
“authorised person” has the meaning given in section 54;
“body corporate” means a body corporate constituted under the law of—
(a) Gibraltar; or

(b) a country or territory outside Gibraltar;

“consumer” (where not otherwise defined) means an individual who is acting for purposes
other than the individual’s trade, business or profession;

“controller” has the meaning given in section 131(3);

“credit institution” has the meaning given in Article 4.1(1) of the Capital Requirements
Regulation;

“the data protection legislation” has the meaning given in section 2(1) of the Data Protection
Act 2004,

“decision notice” means a decision notice issued in accordance with section 613;

“document” includes information recorded in any form and, where information is not
recorded in legible form, any obligation to produce a document imposed by or under
this Act includes an obligation to produce the information in legible form or in a form
from which a copy in legible form can readily be produced.

“durable medium” means any medium which—

(a) allows information to be addressed personally to the recipient;

(b) enables the recipient to store the information so that it is accessible for future
reference for an adequate period for the purposes of the information; and

(c) allows the unchanged reproduction of the information stored;
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“enactment” means an Act, any subsidiary legislation made under an Act or an enactment
contained in an Order in Council for the time being in force in Gibraltar and includes
any retained direct EU legislation;
“exempt person”, in relation to a regulated activity, means a person who is exempt from the
general prohibition in relation to that activity as a result of Exemption Regulations

made under section 61;

“financial institution” has the meaning given in Article 4.1(26) of the Capital Requirements
Regulation;

“financial instrument” has the meaning given in Chapter 2 of Part 6 of Schedule 2;
“general prohibition” has the meaning given in section 8§;

“the GFSC” means the Gibraltar Financial Services Commission within the meaning of
section 21;

“Gibraltar firm” has the meaning given in section 59;
“group” has the meaning given in section 109;

“investment firm” means a legal person whose regular occupation or business is the
provision or performance of investment services and activities on a professional basis;

“investment services and activities” has the meaning given in Chapter 2 of Part 6 of
Schedule 2;

“the Minister” (other than in references to the Minister of Finance) means the Minister with
responsibility for financial services;

“MTF” (multilateral trading facility) has the meaning given in paragraph 55(2) of Schedule
2;

“notice” means notice in writing;

“OTF” (organised trading facility) has the meaning given in paragraph 56(2) of Schedule
2;

“parent undertaking” has the meaning given in section 276 of the Companies Act 2014;

“partnership” includes a partnership constituted under the law of a country or territory
outside Gibraltar that is not a body corporate;
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“prescribed” (where not otherwise defined) means prescribed in regulations made by the
Minister and “prescribe” is to be construed accordingly;

“regulated activity” has the meaning given in section 5 (see also section 7 for meaning of
references to regulated activities of a particular kind);

“regulated firm” has the meaning given in section 63(4);
“regulated market” has the meaning given in paragraph 1 of Schedule 2;

“regulated person” means a person who is authorised, has a permission or is licensed,
registered, approved or recognised under this Act;

“repealed enactment” means an enactment which is repealed or revoked by or under this
Act;

“standard scale” has the meaning given in section 2 of the Crimes Act 2011;

“statutory maximum fine” has the meaning given in section 2 of the Crimes Act 2011;
“subsidiary undertaking” has the meaning given in section 276 of the Companies Act 2014;
“technical standards” has the meaning given in section 626A(2);

“threshold conditions” has the meaning given in section 64;

“trading venue” has the meaning given in paragraph 1 of Schedule 2;

“UK-adopted international accounting standards” has the meaning given in section 237 of
the Companies Act 2014;

“warning notice” means a warning notice issued in accordance with section 612; and

“working day” means any day other than a Saturday, Sunday or which is a bank holiday or
public holiday.

(3) A reference in this Act to the “competent authority” means—
(a) in Gibraltar, the GFSC; and

(b) in another country or territory, the authority which exercises functions equivalent
to those exercised by the GFSC under the relevant provisions of this Act.
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(4) In this Act or any provision made under it, except where there is express provision to the
contrary—

(a) areference to an amount in euros includes a reference to an equivalent amount in
sterling; and

(b) the equivalent in sterling on a particular day of a sum expressed in euros is to be
determined by converting that sum into its equivalent in sterling using the

exchange rate for the euro and sterling for the previous working day.

(5) The Minister may by notice in the Gazette specify the exchange rate to be used for the
purposes of subsection (4).

Electronic communication.
3.(1) A requirement imposed by or under this Act for a person to send or serve on another
person (“the recipient”) any notice or other document may be satisfied by sending it to the

recipient by electronic means if the recipient—

(a) has notified the sender that the recipient is willing to receive notices or documents
of that kind by that means; and

(b) has not withdrawn that notification.

(2) A notification under subsection (1)(a) or withdrawal under subsection (1)(b) must be
given in writing (which includes in electronic form).

(3) For the purposes of subsection (1), where the intended recipient is—

(a) the GFSC, it must publish on its website an email address to which the notice or
document may be sent;

(b) a relevant body, it must publish on its website or the GFSC’s website an email
address to which the notice or document may be sent; or

(c) a person other than the GFSC or a relevant body, the recipient must provide the
sender with the recipient’s email address.

(4) In subsection (3) a “relevant body” means—
(a) the Decision Making Committee (see section 24);

(b) the Financial Services Resolution and Compensation Committee (see section 27);
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(c) the Gibraltar Resolution Authority (see section 284); or
(d) the Gibraltar Investor Compensation Board (see section 267).

(5) A notice or document sent by electronic means must be sent in a form that the sender
reasonably considers will enable the recipient to—

(a) readit, and
(b) retain a copy of it.

(6) For the purposes of subsection (5), a notice or document can be read only if it can be read
(or, to the extent that it consists of images, seen) with the naked eye.

PART 2
REGULATED AND PROHIBITED ACTIVITIES

Introduction
Overview.
4. This Part makes provision—

(a) prohibiting any person from carrying on regulated activities by way of business in
Gibraltar unless the person is either an authorised person or an exempt person; and

(b) restricting the circumstances in which it is possible for persons who are not
authorised or exempt to advertise or otherwise encourage others to enter into
agreements with persons carrying on regulated activities.

Regulated activities
Regulated activities.
5.(1) An activity is a regulated activity for the purposes of this Act if—

(a) itis an activity of a kind specified in Schedule 2;

(b) itis carried on by way of business; and

(c) it relates to any of the items listed in subsection (2) (as defined in that Schedule).

(2) The listed items are—
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deposits (see Part 2 of Schedule 2);
electronic money (see Part 3 of that Schedule);
payment services (see Part 4 of that Schedule);
contracts of insurance (see Part 5 of that Schedule);
financial instruments (see Part 6 of that Schedule);
structured deposits (see Part 7 of that Schedule);
benchmarks (see Part 8 of that Schedule);
markets in connection with financial instruments (see Part 9 of that Schedule);
data reporting services (see Part 10 of that Schedule);
property of any kind (see Part 11 of that Schedule);

credit agreements in connection with residential immovable property (see Part 12
of that Schedule);

companies, foundations, partnerships and unincorporated associations (see Part 13
of that Schedule);

trusts and foundations (see Part 14 of that Schedule);
foreign currency, precious metals or cheques (see Part 15 of that Schedule);

value belonging to another which is stored or transmitted by means of a database
system (see Part 16 of that Schedule).

(3) The Minister may by regulations amend subsection (2) and Schedule 2 by adding,
modifying or removing provisions.

(4) Regulations under subsection (3) may—

(a)
(b)
(c)

provide for exclusions from the regulated activities;
confer powers on the Minister or the GFSC;

authorise the making of regulations or other instruments by the Minister for the
purposes of, or connected with, any provision of, or made under, this section;
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(d) make such consequential, transitional or supplemental provision as the Minister
considers appropriate for the purposes of, or connected with, any provision of, or
made under, this section.

(5) Provision made as a result of subsection (4)(d) may amend any enactment, including any
provision of, or made under, this Act.

Carrying on regulated activities by way of business.
6.(1) The Minister may by regulations make provision for the purposes of section 5(1)(b)—
(a) as to the circumstances in which a person who would otherwise not be regarded as
carrying on a regulated activity by way of business is to be regarded as doing so;
and
(b) as to the circumstances in which a person who would otherwise be regarded as
carrying on a regulated activity by way of business is to be regarded as not doing
SO.
(2) Regulations under subsection (1) may be made so as to apply—
(a) generally in relation to all regulated activities;
(b) inrelation to a specified category of regulated activity; or
(c) inrelation to a particular regulated activity.
(3) Regulations under subsection (1) may be made so as to apply—
(a) for the purposes of all provisions;
(b) for a specified group of provisions; or
(c) for a specified provision.
(4) Provision means a provision of, or made under, this Act.
(5) Nothing in this section is to be read as affecting the provisions of section 627.

References to regulated activities of a particular kind.

7.(1) Any reference in this Act to the carrying on of a regulated activity of a particular kind is
to be understood in accordance with section 5 and Schedule 2.
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(2) In connection with subsection (1), Column 1 of the Table in Schedule 3 lists each kind
of regulated activity specified Schedule 2 and, in relation to each such activity—

(a) Column 2 of the Table specifies the item listed in section 5(2)(a) to (o) to which
the activity relates;

(b) Column 3 specifies the provisions of Schedule 2 which define the activity; and

(¢) Column 4 specifies the general description used to identify a person carrying on
the activity.

Carrying on regulated activities
The general prohibition.

8.(1) No person may carry on a regulated activity in or from Gibraltar, or purport to do so,
unless the person is—

(a) an authorised person; or
(b) an exempt person.
(2) The prohibition in subsection (1) is referred to in this Act as the general prohibition.
Contravention of the general prohibition.
9.(1) A person who contravenes the general prohibition commits an offence and is liable—

(a) onsummary conviction, to imprisonment for six months or the statutory maximum
fine, or both;

(b) on conviction on indictment, to imprisonment for two years or a fine, or both.
(2) Itis a defence for a person charged with an offence under subsection (1) to prove that the
person took all reasonable precautions and exercised all due diligence to avoid committing the
offence.

False claims to be authorised or exempt.

10.(1) It is an offence for a person (“P””) who is neither an authorised person nor, in relation
to the regulated activity in question, an exempt person—

(a) to describe P (in whatever terms) as being an authorised person;
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(b) to describe P (in whatever terms) as being an exempt person in relation to the
regulated activity; or

(c) to behave or otherwise hold P out in a manner which indicates (or which is
reasonably likely to be understood as indicating) that P is—

(1) an authorised person; or
(i1) an exempt person in relation to the regulated activity.
(2) A person who commits an offence under subsection (1) is liable—

(a) onsummary conviction, to imprisonment for six months or the statutory maximum
fine, or both;

(b) on conviction on indictment, to imprisonment for two years or a fine, or both.

(3) Itis a defence for a person charged with an offence under subsection (1) to prove that the
person took all reasonable precautions and exercised all due diligence to avoid committing the
offence.

Requirement for authorised persons to have permission

Authorised persons acting without permission.
11.(1) An authorised person (“AP”) is to be taken to have contravened a requirement imposed
on AP by or under this Act if AP carries on a regulated activity in or from Gibraltar, or purports
to do so, otherwise than in accordance with permission—

(a) given to AP under Part 7; or

(b) resulting from any other provision of this Act.

(2) A contravention within subsection (1)—
(a) does not make AP guilty of an offence; and
(b) does not make any transaction void or unenforceable.

Financial promotion

Restrictions on financial promotion.
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12.(1) A person (“P”) must not, in the course of business, communicate an invitation or
inducement to engage in investment activity.

(1A) “Engaging in investment activity” means—

(a) entering or offering to enter into an agreement the making or performance of which
by either party constitutes—

(i)  the carrying on of a regulated activity; or
(i1) a restricted activity; or

(b) exercising any rights conferred by a controlled investment to acquire, dispose of,
underwrite or convert a controlled investment.

(1B) For the purposes of subsection (1A)—

“controlled investment” means an investment of a specified kind or one which falls within
a specified class of investment; and

“restricted activity” means an activity of a specified kind or one which falls within a
specified class of activity,

and “specified” means specified in regulations made by the Minister.
(2) Subsection (1) applies, in particular, to—
(a) any unsolicited communication made in the course of a personal visit, telephone
conversation or other interactive dialogue with a recipient (whether in Gibraltar or

elsewhere);

(b) any kind of advertising irrespective of the means used to communicate it to a
recipient or recipients.

(3) For the purposes of subsection (2)(a), a communication is unsolicited if the personal visit,
telephone conversation or other interactive dialogue in course of which the communication is
made—

(a) was not initiated at the request of the recipient; or

(b) takes place otherwise than in response to an express request from the recipient.

(4) In the case of a communication originating outside Gibraltar, subsection (1) applies only
if the communication is capable of having effect in Gibraltar.
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(5) Subsection (1) does not apply if P is—
(a) an authorised person; or

(b) an exempt person in relation to the regulated activity or restricted activity to which
the communication relates.

(6) Subsection (1) also does not apply in relation to any advertising if—
(a) the content is approved for the purposes of this section by an authorised person;
(b) itis communicated by—
(1) the Government;
(i1))  the government of any state or territory outside Gibraltar;
(iii) the central bank of any country or territory;

@iv) any international organisation whose members include Gibraltar or the
United Kingdom; or

(c) itis communicated by a media organisation acting in good faith.
(7) The Minister may prescribe circumstances in which subsection (1) does not apply.
(8) In this section—
“communicate” includes causing a communication to be made;

“media organisation” means a body or other organisation whose activities consist of or
include journalism.

Contravention of section 12.
13.(1) A person who contravenes section 12(1) commits an offence and is liable—

(a) onsummary conviction, to imprisonment for six months or the statutory maximum
fine, or both;

(b) on conviction on indictment, to imprisonment for two years or a fine, or both.
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(2) Itis a defence for a person charged with an offence under subsection (1) to prove that the
person—

(a) believed on reasonable grounds that the content of the communication was
prepared, or approved for the purposes of section 12, by an authorised person; or

(b) took all reasonable precautions and exercised all due diligence to avoid committing
the offence.

Enforceability of agreements
Agreements made by persons contravening the general prohibition.

14.(1) An agreement made by a person in the course of carrying on a regulated activity in
contravention of the general prohibition is unenforceable against the other party.

(2) The other party to the agreement (“B”) is entitled to recover—
(a) any money or other property paid or transferred by B under the agreement: and
(b) compensation for any loss sustained by B as a result of having parted with it.
(3) “Agreement” means an agreement—
(a) which is made after this section comes into operation; and

(b) the making or performance of which constitutes, or is part of, the regulated activity
in question.

(4) This section does not apply if the regulated activity is accepting deposits (see section 17).
Agreements made through persons contravening the general prohibition.

15.(1) An agreement made by an authorised person (“the provider”) is unenforceable against
the other party if it is made by the provider—

(a) in the course of the provider carrying on a regulated activity (not in contravention
of the general prohibition); but

(b) in consequence of something said or done by another person (“the third party”) in
the course of a regulated activity carried on by the third party in contravention of

the general prohibition.

(2) The other party to the agreement (“B”) is entitled to recover—
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(a) any money or other property paid or transferred by B under the agreement: and

(b) compensation for any loss sustained by B as a result of having parted with it.
(3) “Agreement” means an agreement—

(a) made after this section comes into operation; and

(b) the making or performance of which constitutes, or is part of, the regulated activity
in question carried on by the provider.

(4) This section does not apply if the regulated activity is accepting deposits (see section 17).
Agreements made unenforceable by section 14 and 15.

16.(1) This section applies to an agreement which is unenforceable because of section 14 or
15.

(2) The amount of compensation recoverable as a result of that section is—
(a) the amount agreed by the parties; or
(b) on the application of either party, the amount determined by the Supreme Court.

(3) If'the court is satisfied that it is just and equitable in the circumstances of the case, it may
allow—

(a) the agreement to be enforced; or
(b) money and property paid or transferred under the agreement to be retained.

(4) In considering whether to allow the agreement to be enforced or (as the case may be) the
money or property paid or transferred under the agreement to be retained the court must—

(a) if the case arises as a result of section 14, have regard to whether the person
carrying on the regulated activity concerned reasonably believed that the general
prohibition was not contravened by that person in making the agreement;

(b) ifthe case arises as a result of section 15, have regard to whether the provider knew

that the third party was (in carrying on the regulated activity) contravening the
general prohibition.
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(5) A person against whom an agreement is unenforceable must repay any money and return
any other property received by that person if—

(a) the person elects not to perform the agreement; or

(b) as a result of this section, the person recovers money paid or other property
transferred by the person under the agreement.

(6) If property transferred under the agreement has passed to a third party, a reference in
section 14 or 15 or this section to that property is to be read as a reference to its value at the

time of its transfer under the agreement.

(7) The commission of an offence under section 9 does not make the agreement concerned
illegal or invalid to any greater extent than is provided in section 14 or 15.

Accepting deposits in breach of general prohibition.

17.(1) “Agreement” means an agreement between a person (“the depositor”) and another
person (“the deposit-taker”)—

(a) which is made after this section comes into operation; and

(b) the making or performance of which constitutes, or is part of, the regulated activity
of accepting deposits; and

(c) which is made in the course of the carrying on by the deposit-taker of that activity
in contravention of the general prohibition.

(2) If the depositor is not entitled under the agreement to recover without delay any money
deposited by the depositor, the depositor may apply to the Supreme Court for an order directing
the deposit-taker to return the money to the depositor.

(3) The court need not make such an order if it is satisfied that it would not be just and
equitable for the money deposited to be returned, having regard to whether the deposit-taker
reasonably believed that the deposit-taker was not contravening the general prohibition by
making the agreement.

Agreements resulting from contravention of section 12.

18.(1) In this section—

“unlawful communication” means a communication in relation to which there has been a
contravention of section 12(1); and
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“restricted agreement” means an agreement the making or performance of which by either
party constitutes the carrying on a regulated activity.

(2) If in consequence of an unlawful communication a person enters as a customer into a
restricted agreement, it is unenforceable against that person and that person is entitled to

réCover—

(a) any money or other property paid or transferred by the person under the agreement;
and

(b) compensation for any loss sustained by the person as a result of having parted with
it.

(3) If the Supreme Court is satisfied that it is just and equitable in the circumstances of the
case, it may allow—

(a) the restricted agreement to be enforced; or
(b) money or property paid or transferred under the agreement to be retained.

(4) In considering whether to allow the restricted agreement to be enforced or (as the case
may be) the money or property paid or transferred to be retained the court must—

(a) if the applicant made the unlawful communication, have regard to whether the
applicant reasonably believed that the applicant was not making an unlawful
communication;

(b) ifthe applicant did not make the unlawful communication, have regard to whether
the applicant knew that the agreement was entered into in consequence of an

unlawful communication.

(5) “Applicant” means the person seeking to enforce the restricted agreement or retain the
money or property paid or transferred.

(6) Any reference to making a communication includes causing a communication to be made.
(7) The amount of compensation recoverable as a result of subsection (2) is—
(a) the amount agreed between the parties; or

(b) on the application of either party, the amount determined by the Supreme Court.
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(8) If aperson (“A”) elects not to perform an agreement which by virtue of subsection (2) is
unenforceable against A, A must repay any money and return any other property received by
A under the agreement.

(9) If, by virtue of subsection (2), A recovers any money or property transferred by A under
an agreement, A must repay any money and return any other property received by A under the
agreement.

(10) If any property required to be returned under this section has passed to a third party,
references to that property are to be read as references to its value at the time of its receipt by
the person required to return it.

Miscellaneous
Carrying on regulated activities from Gibraltar.
19.(1) In the cases described in this section, a person (“A”) who is carrying on a regulated
activity but would not otherwise be regarded as carrying it on in Gibraltar is, for the purposes
of this Act, to be regarded as carrying it on from Gibraltar.

(2) The first case is where—

(a) A’s registered office (or if A has no registered office, A’s head office) is in
Gibraltar; and

(b) the day-to-day management of the carrying on of the regulated activity is the
responsibility of A’s registered office (or head office) or another establishment
maintained by A in Gibraltar.

(3) The second case is where—
(a) A’s head office is not in Gibraltar; but
(b) the activity is carried on from an establishment maintained by A in Gibraltar.

(4) The third case is where—

(a) the regulated activity being carried on by A is the regulated activity of managing
an AIF;

(b) the AIF being managed—

(1) has its registered office in Gibraltar; or
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(i1) is marketed in Gibraltar;

(c) A’sregistered office is in Gibraltar or, if A does not have a registered office, A’s
head office is in Gibraltar; and

(d) the activity is carried on from an establishment maintained in a country or territory
outside Gibraltar.

(5) For the purposes of subsections (2) to (4) it is irrelevant where the person with whom the
regulated activity is carried on is situated.

(6) For the purposes of this section, an AIF is “marketed” when—
(a) the person managing the AIF (“the AIFM”) makes a direct or indirect offering or
placement of units or shares of the AIF to or with an investor domiciled or with a

registered office in Gibraltar; or

(b) another person makes such an offering or placement at the initiative of, or on
behalf of, the AIFM.

PART 3
GIBRALTAR FINANCIAL SERVICES COMMISSION

Interpretation of Part 3.
20. In this Part—

“Committee” means any Committee established under section 25 or paragraph 3(1) of
Schedule 4 but does not include the DMC or FSRCC;

“Chair” (other than in the expressions “DMC Chair” and “FSRCC Chair”) means the Chair
of the GFSC appointed under section 21;

“Chief Executive” means the person appointed under section 30;
“the DMC” means the Decision Making Committee established by section 24;
“financial crime” includes an offence involving—

(a) money laundering,

(b) the financing of terrorism or proliferation financing,

(c) fraud or dishonesty,
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(d) misconduct in, or misuse of information relating to, a financial market, or
(e) handling the proceeds of crime,

and for the purpose of this definition, “offence” means an act or omission which is an
indictable offence or would be an indictable offence if it had taken place in Gibraltar;

“financial services” means any services provided in connection with financial services
business;

“financial services business” means—

(a) a business or activity for which an authorisation, permission, licence, approval or
registration is required under this Act; or

(b) a business or activity that is prescribed by the Minister as a financial services
business;

“the FSRCC” means the Financial Services Resolution and Compensation Committee (see
section 27);

“the GFSC” means the Gibraltar Financial Services Commission (see section 21);

“resolution functions” has the meaning given in section 26(2).

Gibraltar Financial Services Commission.
21.(1) The Gibraltar Financial Services Commission (“GFSC”), established as the Financial
Services Commission under the Financial Services Commission Act 2007, continues to exist
in accordance with this Part.
(2) The GFSC is a body corporate with perpetual succession which is to comprise—
(a) seven persons appointed by the Minister in accordance with subsection (5), at least
two of whom must have significant experience in another jurisdiction of financial
services business or its regulation; and

(b) the Chief Executive (without further appointment).

(3) The GFSC must, with the consent of the Minister, appoint one of the members appointed
under subsection (2)(a) to be the Chair of the GFSC.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

Page 56 of 681



Financial Services 2019-26

This version is out of date

(4) Appointments as Chair must be for a period of not more than one year but a member may
be reappointed as Chair any number of times.

(5) A member must be appointed for not more than three years, on the terms specified in the
instrument appointing the member.

(6) When there is a vacancy among the members appointed under subsection (2)(a)—

(a) the GFSC, within four weeks of the vacancy arising, must nominate no fewer than
three persons to the Minister; and

(b) the Minister must either—
(1) appoint a person from among those nominated; or

(i1) if the Minister declines to do so, direct the GFSC to nominate, within a
further four weeks, no fewer than three further persons,

and, if the Minister declines to appoint a person from among those further nominations, the
Minister may appoint any person whom the Minister believes to be suitably qualified to be a
member.

(7) The Minister, having consulted the other members, may—

(a) remove a member appointed under subsection (2)(a) if the Minister is satisfied that
the member—

(1) has been absent from three consecutive meetings of the GFSC without the
permission of the Chair;

(i1) is bankrupt;

(iii))  has been convicted of a criminal offence punishable by a term of
imprisonment of three months or more;

(iv) is incapacitated by physical or mental illness;

V) is in material breach of the terms under which the member was appointed;
or

(vi) is otherwise unable or unfit to discharge the functions of a member;
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(b) remove a member (including the Chief Executive) for any reason in the public
interest with the consent of Parliament expressed in a resolution which sets out the
reasons for doing so.

(8) The removal becomes effective when it is published in the Gazette.

(9) A member may resign from office by giving notice to the GFSC.

(10) Any member of the GFSC appointed under subsection (2)(a) who ceases to be a member
(other than by removal under subsection (7)) is eligible for re-appointment by the Minister for
a further period of not more than three years except where the member has already served for
a total of nine years or more.

(11) The GFSC must designate an employee of the GFSC to be the Secretary to the GFSC.

(12) The GFSC may sue and (subject to section 38) be sued in its corporate name and service
of any process or notice on the GFSC may be effected by leaving it at, or sending it by
registered post to, the GFSC’s principal office.

(13) The GFSC is not to be treated for any purposes as a body exercising functions on behalf
of the Crown and no person is to be treated as a servant of the Crown by reason only of being
a member or employee of, or on secondment to, the GFSC.

(14) Schedule 4 makes further provision about the GFSC.

Functions of the GFSC.
22.(1) The functions of the GFSC are—

(a) to supervise regulated persons in accordance with this Act;

(b) to consider and determine applications for authorisation, permission, licensing,
approval, registration or recognition made under this Act;

(c) to monitor compliance by regulated persons with this Act and any regulations,
rules, codes and guidance made under it and, when appropriate, take enforcement
action in respect of any non-compliance;

(d) to monitor compliance by regulated persons with legislation, rules, codes and
guidance relating to the prevention of financial crime and, when appropriate, take

enforcement action in respect of any non-compliance;

(e) to monitor financial services business carried on in or from Gibraltar and to take
such appropriate action as it is empowered to take against persons carrying on such
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business without the necessary authorisation, permission, licence, approval,
registration or recognition;

(f) to carry out the duties and discharge the functions imposed on, or given to, it under
this or any other Act;

(g) to determine subject to the approval of the Minister the terms of service of the
Chief Executive;

(h) to determine the number and skill mix of employees required by the GFSC to carry
out its functions and to determine their terms and conditions of employment;

(i) to monitor and oversee the performance by the Chief Executive of all functions
delegated to the Chief Executive by the GFSC;

(j) to approve the annual estimates of income and expenditure to be submitted to the
Minister under paragraph 6 of Schedule 4; and

(k) in respect of regulated activities which persons authorised in Gibraltar may carry
on in, and under the law of, the United Kingdom, to supervise and regulate those
regulated activities in accordance with standards and supervisory practices which
are aligned to the standards and supervisory practices governing thos