SECOND SUPPLEMENT TO THE GIBRALTAR

GAZETTE
No. 3969 of 13 December, 2012

LEGAL NOTICE NO. 220 OF 2012.
FINANCIAL SERVICES (CONSUMER CREDIT) ACT 2011

FINANCIAL SERVICES (CONSUMER CREDIT) ACT 2011
(AMENDMENT) REGULATIONS 2012

In exercise of the powers conferred upon him by section 27(2)(b) of the
Financial Services (Consumer Credit) Act 2011, and in order to transpose
into the law of Gibraltar Commission Directive 2011/90/EU of 14 November
2011 amending Part 1l of Annex | to Directive 2008/48/EC of the European
Parliament and of the Council providing additional assumptions for the
calculation of the annual percentage rate of charge, the Minister has made
the following Regulations—

Title and commencement.
1. These Regulations may be cited as the Financial Services (Consumer
Credit) Act 2011 (Amendment) Regulations 2012 and come into operation
on 1 January 2013.
Amendment to Schedule 3.
2. Schedule 3 of the Act is amended by—

(@) inserting “PART I” after the heading of Schedule 3;

(b) deleting “l.” from the heading to the first paragraph; and

(c) substituting the following for the heading to paragraph Il and
subparagraphs (a) to (j)—

“PART 11

Additional assumptions for the calculation of the annual
percentage rate of charge.

1. The additional assumptions for the calculation of the annual
percentage rate of charge shall be as follows—
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(@)

(b)

(©)

(d)

(€)

(i)

(i)

if a credit agreement gives the consumer freedom of
drawdown, the total amount of credit shall be deemed
to be drawn down immediately and in full;

if a credit agreement gives the consumer freedom of
drawdown in general but imposes, amongst the
different ways of drawdown, a limitation with regard
to the amount of credit and period of time, the amount
of credit shall be deemed to be drawn down on the
earliest date provided for in the credit agreement and
in accordance with those drawdown limits;

if a credit agreement provides different ways of
drawdown with different charges or borrowing rate,
the total amount of credit shall be deemed to be
drawn down at the highest charge and borrowing rate
applied to the most common drawdown mechanism
for this type of credit agreement;

in the case of an overdraft facility, the total amount of
credit shall be deemed to be drawn down in full and
for the whole duration of the credit agreement. If the
duration of the overdraft facility is not known, the
annual percentage rate of change shall be calculated
on the assumption that the duration of the credit is 3
months;

in the case of an open-end credit agreement, other
than an overdraft facility, it shall be assumed that—

the credit is provided for a period of 1 year
starting from the date of the initial drawdown,
and that the final payment made by the
consumer clears the balance of capital, interest
and other charges, if any,

the capital is repaid by the consumer in equal
monthly payments, commencing 1 month after
the date of the initial drawdown. However, in
cases where the capital must be repaid only in
full, in a single payment, within each payment
period, successive drawdowns and repayments
of the entire capital by the consumer shall be
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U]

9)

(i)

(i)

(i)

assumed to occur over the period of 1 year.
Interest and other charges shall be applied in
accordance with those drawdowns and
repayments of capital and as provided for in the
credit agreement,

for the purposes of this subparagraph, an open-end
credit agreement is a credit agreement without fixed
duration and includes credits which must be repaid in
full within or after a period but, once repaid, become
available to be drawn down again;

in the case of credit agreements other than overdrafts
and open-end credits as referred to in the assumptions
set out in subparagraphs (d) and (e)—

if the date or amount of a repayment of capital to
be made by the consumer cannot be ascertained,
it shall be assumed that the repayment is made at
the earliest date provided for in the credit
agreement and is for the lowest amount for
which the credit agreement provides,

if the date of conclusion of the credit agreement
is not known, the date of the initial drawdown
shall be assumed to be the date which results in
the shortest interval between that date and the
date of the first payment to be made by the
consumer;

where the date or amount of a payment to be made by
the consumer cannot be ascertained on the basis of
the credit agreement or the assumptions set out in
subparagraphs (d), (e) or (f) it shall be assumed that
the payment is made in accordance with the dates and
conditions required by the creditors and, when these
are unknown—

interest charges are paid together with the
repayments of capital,
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(i) a non-interest charge expressed as a single sum
is paid at the date of the conclusion of the credit
agreement,

(iii) non-interest charges expressed as several

payments are paid at regular intervals,
commencing with the date of the first repayment
of capital, and if the amount of such payments is
not known they shall be assumed to be equal
amounts,

(iv) the final payment clears the balance of capital,
interest and other charges, if any;

(h) if the ceiling applicable to the credit has not yet been
agreed, that ceiling is assumed to be EUR 1,500;

0] if different borrowing rates and charges are offered
for a limited period or amount, the borrowing rate and
the charges shall be deemed to be the highest rate for
the whole duration of the credit agreement;

()] for consumer credit agreements for which a fixed
borrowing rate is agreed in relation to the initial
period, at the end of which a new borrowing rate is
determined and subsequently periodically adjusted
according to an agreed indicator, the calculation of
the annual percentage rate shall be based on the
assumption that, at the end of the fixed borrowing rate
period, the borrowing rate is the same as at the time
of calculating the annual percentage rate, based on the
value of the agreed indicator at the time.”.

Dated 13th December, 2012.

G H LICUDI QC,
Minister with responsibility for financial services.
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EXPLANATORY MEMORANDUM

These Regulations amend Schedule 3 to the Financial Services (Consumer
Credit) Act 2011 for the purpose of transposing into the law of Gibraltar
Commission Directive 2011/90/EU of 14 November 2011 amending Part 1l
of Annex | to Directive 2008/48/EC of the European Parliament and of the
Council providing additional assumptions for the calculation of the annual
percentage rate of charge.
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