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Courrt oF AppreaL (Nelll, P, Glidewell and Clough, JJ.A.): May
29th, 2001

Landlord and Tenant—rent—rent control—rent control under Landlord
and Tenant Ordinance not unconstitutional—deprives landlords of
property by restricting contractual rent but effects no transfer to
acquiring authority as prohibited by Constitution, s.6

Landlord and Tenant—rent—rent control—no compensation for
deprivation of property by landlord and tenant legislation since general
and for public benefit—remains true with passage of time even though no
provision for periodic review of statutory rents or formula

The respondent landlord appealed to the Supreme Court against a
decision of the Rent Tribunal fixing the rent of histenant’s flat.

A tenant of the respondent applied to the Rent Tribunal to determine
the statutory rent of his flat. The tribunal fixed the statutory rent at a
figure less than one-third of the contractual rent. The respondent appealed
to the Supreme Court on the basis that the rent control provisions of the
Ordinance, and in particular ss. 11 and 30 and Schedule 1, contravened
ss. 1 and 6 of the Constitution and thus had no legal validity.

The Supreme Court (Schofield, C.J.) concluded that these provisions
did not contravene s.6 of the Constitution but were contrary to s.1 and set
aside the Rent Tribunal’s decision.
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The Attorney-General on behalf of the Rent Tribunal appealed and
applied for a stay of the Supreme Court’s decision, pending the decision
of the appeal. No stay was granted of its decision that the provisions were
contrary to s.1 but a stay was granted of the order setting aside the
decision of the Rent Tribunal. The proceedings are reported at 2001-02
GibLR6.

On the substantive appeal, the appellant submitted that (a) it was
necessary to maintain statutory rent control as the housing shortage in
Gibratar till presented a serious problem and rent control gave
assistance to residents on lower incomes; (b) s.1 of the Constitution,
which was a genera provision for the protection of human rights, itself
gave no rights which could be directly enforced by an individual; (c)
aternatively, s.1 had to be read subject to s.6, which protected individuals
against the compulsory acquisition of their property, but provided an
exception in the case of property acquired as an incident of a lease or
tenancy; (d) the Landlord and Tenant Ordinance 1983 was a genera
regulatory provision enacted in the public interest and it had not lost these
characteristics by the passage of time; and (e€) the competing public
interest considerations in this case were properly a matter for the
legislature and not for the courts.

The respondent (who was supported by a newly-founded landlords
association) submitted in reply that (a) the present low level of statutory
rents, found in Schedule 1, made it impossible for landlords to maintain
their properties, let alone achieve a reasonable profit (Schedule 1
provided that the statutory rent for self-contained residential accommo-
dation with a bathroom should be £60 p.a. per 100 sg. ft. exclusive of
rates; this has not been amended since the Ordinance was enacted and the
Schedule contained no mechanism for any periodical review of rent); (b)
as a result of the low level of statutory rents, landlords were in effect
being deprived of their property without compensation contrary to ss. 1
and 6 of the Constitution, which could not be justified as being in the
public interest; and (c) the 1983 Ordinance could not be regarded as a
regulatory enactment and, even if it had been a regulatory enactment
when enacted, by the passage of time it had become confiscatory.

Held, allowing the appeal:

(1) Schedule 1 to the 1983 Ordinance did not offend s.1 of the
Constitution. Accordingly, the Chief Justice had erred in concluding that
the passage of time had rendered the 1983 Ordinance unconstitutional
(para. 121).

(2) Section 1 was not merely declaratory but created rights enforceable
by individuals, including the right not to be deprived of property without
compensation. The effect of the application of Schedule 1 deprived the
respondent of the sum representing the difference between the contractual
rent and the statutory rent fixed by the Rent Tribuna pursuant to
Schedule 1. The right to rent came within the definition of property, as it
was a profit arising out of or incidental to property. In principle, however,
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since the legislation was general and enacted for the public benefit, any
deprivation caused would not give rise to a right to compensation. The
position had not changed with the passage of time since 1983. Whilst the
Ordinance did not contain any provision for the periodic review of
statutory rents, or any formula whereby adjustments could be made, the
absence of such provisions did not invalidate Schedule 1 or render it
unconstitutional. Section 1, additionally, did not have to be read in the
light of the limitations contained in s.6. Although s.6 and the other
provisions of the Constitution had to be construed in the light of s.1, s.1
did not have to be read subject to the provisions of ss. 2 to 14 (para. 68;
para. 72; paras. 92-93; para. 105; paras. 108-109; paras. 110-111).

(3) The Chief Justice was correct in holding that s.6, which restricted
the compulsory taking possession of or acquisition of any interest or right
over property, did not apply to the case. Its application required the
transfer under compulsory powers to an acquiring authority and whilst
the effect of the rent control provisions was to deprive landlords of their
property by restricting their contractual right to rent, that property was not
transferred to an acquiring authority (paras. 74—76).

(4) The court was ill-equipped to undertake a full enquiry, which would
be required in order to provide a just solution and recommended that the
effect of Schedule 1 should be reconsidered as an urgent matter by the
Government. Currently, the low level of rents permitted was unfair to the
landlords and there was evidence that residentia re-development was
being inhibited and that the condition of some private housing stock was
deteriorating. The appeal would be allowed (paras. 120-126).

Cases cited:

(1) Blakev. Att.-Gen., [1982] I.R. 117, considered.

(2) Bland Ltd., Inre, [1985] L.R.C. (Const.) 1137, not followed.

(3) Grape Bay Ltd. v. Att.-Gen. (Bermuda), [2000] 1 W.L.R. 574; [2000]
1L.R.C. 167, applied.

(4) Ladd v. Marshall, [1954] 3 All E.R. 745; [1954] 1 W.L.R. 1489,
distinguished.

(5) Morgan v. Att.-Gen., [1988] 1 W.L.R. 297; [1988] L.R.C. (Const.)
468, applied.

(6) Penn Central Transp. Co. v. New York City (1978), 438 U.S. 104; 57
L.Ed.2d. 631, dicta of Brennan, J. considered.

(7) Société United Docks v. Govt. of Mauritius, [1985] A.C. 585; [1985]
1 All E.R. 864, followed.

(8) Spath Holme Ltd., Ex p., [2001] 1 All E.R. 195; (2000), 46 E.G. 181,

applied.

L egislation construed:

Interpretation and General Clauses Ordinance (Supplement No. 12,
L.N. 8/2000), s.2: The relevant terms of this section are set out at
para. 67.
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Landlord and Tenant Ordinance 1983 (1984 Edition), s.11: The relevant
terms of this section are set out at para. 14.

s.31: Therelevant terms of this section are set out at para. 20.

s.74: Therelevant terms of this section are set out at para. 13.

Gibratar Constitution Order 1969 (Unnumbered S.I. 1969, p. 3602),
Annex 1, s.1: The relevant terms of this section are set out at para. 25.
s.6(1): Therelevant terms of this sub-section are set out at para. 26.
(4)(a)(iii): The relevant terms of this sub-section are set out at para. 90.
s.15(1): The relevant terms of this sub-section are set out at para. 27.
(2): The relevant terms of this sub-section are set out at para. 27.

Constitution of the United States, Fifth Amendment: The relevant terms
of this Amendment are set out at para. 95.

European Convention for the Protection of Human Rights and
Fundamental Freedoms (Rome, November 4th, 1950; UK Treaty
Series 71 (1953), Cmnd. 8969), Protocol 1, art. 1: The relevant terms
of this article are set out at para. 94.

RR. Rhoda, Q.C., Attorney-General, and C. Pitto, Crown Counsel, for
the Rent Tribunal;
A.A. Vasquez and Miss S. Pilcher for the respondent.

1 NEILL, P, delivering the judgment of the court:

Introduction

Thisis an appeal by the Rent Tribunal from the order of the Chief Justice
dated January 31st, 2001, whereby he set aside a decision of the Rent
Tribunal dated July 24th, 2000, relating to a flat on the first floor of
premises at 52 Turnbull’s Lane, Gibraltar.

2 Thepremisesat 52 Turnbull’s Lane are owned by Mr. Deepa Aidasani
(the landlord and first respondent). The landlord acquired the premisesin
or about 1982. The premises comprise commercial premises on the
ground floor, three residential flats on the first floor and a larger
residential flat on the second floor. The subject of the present apped is
one of the first floor flats, a single room with the use of kitchen and
bathroom. This room has been occupied by Mr. Mohammed Nadi (the
tenant) and hiswife for about 20 years. It is 662 sq. ft. in area.

3 When Mr. Nadi went into occupation of theflat at 52 Turnbull’s Lane,
he occupied it as a registered licensee under the Labour From Abroad
(Accommodation) Ordinance 1971. Under this Ordinance, a landlord
could apply to license property as accommodation for visiting
(principally Moroccan) workers. The licence fees chargeable by landlords
under these lettings were supervised by the Department of Health.
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4 The rent paid by Mr. Nadi while he was a licensee under the 1971
Ordinance was £18 per week.

5 1n 1988, for reasons of which this court is not aware, Mr. Nadi ceased
to be a registered licensee under the 1971 Ordinance. Thereupon the flat
which Mr. Nadi occupied at 52 Turnbull’s Lane became subject to the
provisionsin Part |11 of the Landlord and Tenant Ordinance 1983.

6 In 1989 the 1971 Ordinance was repealed. At the same time a new
s.36A was added to the 1983 Ordinance. This section had the effect of
preserving the existing rents of properties licensed under the 1971
Ordinance until a statutory rent was fixed under Part |1l of the 1983
Ordinance.

7 1n 1994 Mr. Aidasani increased Mr. Nadi’s rent from £18 per week to
£20 per week. Mr. Nadi paid this increased rent for the next five or six
years.

8 On July 26th, 1999, however, as the result of a complaint made by
Mr. Nadi, Mr. Aidasani was served with a notice under the Public Health
Ordinance to abate a nuisance at 52 Turnbull's Lane and was
subsequently served with a summons dated November 22nd, 1999.

9 In February 2000, Mr. Nadi served notice of his intention to apply to
the Rent Tribunal for the determination of the statutory rent payable by
him in accordance with Part |11 of the 1983 Ordinance.

10 The hearing before the Rent Tribunal took place in July 2000. Both
Mr. Nadi and Mr. Aidasani attended and were represented. At the hearing,
Mr. Aidasani gave evidence that he estimated that since he had become
the owner of 52 Turnbull’s Lane he had spent about £40,000 to £50,000
on maintenance and repairs to the property. He added that in the few
months preceding the hearing he had spent about £4,000 to £5,000 on
works and repairs at the property. He produced receipts totalling £4,150.

11 Counsdl for Mr. Aidasani also raised an issue as to the legality of the
provisions under which Mr. Nadi had made his application and sought to
persuade the Rent Tribunal to dismiss the application on the basis that
these provisions were unconstitutional. At the end of the hearing, the
tribunal reserved its decision.

12 On July 24th, 2000, the Rent Tribunal delivered its decision whereby
it determined that the dwelling occupied by Mr. Nadi was subject to the
provisions of Part Il of the 1983 Ordinance and that the statutory rent
payable by Mr. Nadi was £33.10 per month exclusive of rates. It declined
to deal with any of the constitutional issues.

13 The landlord then appealed to the Supreme Court. The appea was
brought pursuant to s.74 of the Ordinance which provides:
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“(1) Any person who is aggrieved by any decision of the Rent
Tribunal or of the Rent Assessor under this Ordinance may, within
21 days after being notified in writing of the decision, appeal against
it to the Supreme Court.

(2) On hearing the appeal, the court may confirm, reverse or vary
the decision.”

TheLandlord and Tenant Ordinance 1983

14 By s.10 of the 1983 Ordinance (as originally enacted) the provisions
of Part 111 of the Ordinance apply to every dwelling-house erected on or
before January 1st, 1945. The flat at 52 Turnbull’s Lane falls within that
provision. Section 11 of the Ordinance isin the following terms:

“Except where otherwise provided in this Ordinance, the statutory
rent of any dwellinghouse to which this Part applies shall be the rent
appropriate to that dwellinghouse as calculated in accordance with
Schedule 1.”

15 Schedule 1 to the Ordinance provides that the statutory rent for a
dwelling-house or part of a dwelling-house comprising a self-contained
unit with a bathroom shall be £60 p.a. per 100 sg. ft. exclusive of rates.
This statutory rent was set when the Ordinance was enacted in 1983, and
has not been amended since. It is to be noted that there is no mechanism
in the Ordinance for any periodical review of rent.

16 In 1992, s.10 of the 1983 Ordinance was amended so as to bring
within the system of control every dwelling-house erected on or before
the 1st January “of the year preceding by 45 years the 1st day of January
of the current year.”

17 1t will be seen that as aresult of this amendment, properties erected
since January 1st, 1945, have gradually been brought within the system of
rent control. However, by s.11A of the 1983 Ordinance and the Statutory
Rent (Forty-Five Year Rule) Regulations 1992, a different method of
calculating the statutory rent for these newer properties was prescribed.
We are not concerned in the present case with the 1992 amendment, but it
can be recorded that we were told that in practice the statutory rents
assessed under the 1992 Regulations are substantially higher than those
assessed in accordance with the formulain Schedule 1.

18 Section 11(2) of the Ordinance gives the Rent Assessor certain
limited powers to increase the statutory rent in the circumstances therein
set out, but it is clear that these powers have no relevance in the present
case.

19 Section 13 of the Ordinance provides that the Rent Assessor may
increase the statutory rent where the landlord has, since the
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commencement of the Ordinance, incurred expenditure on improving or
structurally altering the dwelling-house. Section 13(3) specifically
excludes any works carried out by the landlord as a consegquence of a
notice served upon him under the Public Health Ordinance.

20 Section 31 of the Ordinance provides that:

“Notwithstanding any agreement to the contrary, where the rent of
any dwelling-house to which this Part applies exceeds the rent that
is for the time being permitted under this Part, the amount of the
excess shall be irrecoverable from the tenant.”

21 In the course of the hearing in this court, we were aso referred to a
number of other provisions of the 1983 Ordinance, including s.15 (which
applies to properties that have become vacant and are then let to
Gibratarians) and s.22 (which applies to properties that have been
reconstructed so that after reconstruction either the dwelling-house is
substantially larger than before or it has been converted into two or more
separate, self-contained dwelling-houses). We are not satisfied, however,
that an examination of rents payable in respect of dwelling-houses to
which either s.15 or s.22 appliesis of any assistance in the determination
of the current appeal. As Mr. Vasquez made clear in hisfinal submissions
on behalf of the respondents, we are concerned solely with the legality of
the system of control imposed in respect of dwelling-houses to which
Schedule 1 applies.

22 Nevertheless, we consider that we should make reference to s.80A
of the 1983 Ordinance that imposes, in respect of each building
containing either wholly or in part domestic premises to which Part 111 of
the Ordinance applies, an obligation to maintain areserve fund into which
a specified proportion of the rent is to be paid. This reserve fund is
designed to provide money for repairs. We are, however, very uncertain
of the extent to which this system of a compulsory reserve fund is
operated in practice.

23 We should also refer to the fact that the amendment or replacement
of Schedule 1 is one of the matters that can be dealt with by regulations
made in accordance with s.81 of the 1983 Ordinance.

Therelevant provisions of the Constitution

24 The Constitution of Gibraltar is set out as Annex 1 to the Gibraltar
Constitution Order 1969. Chapter 1 of the Constitution is concerned with
the protection of fundamental rights and freedoms of the individual. The
chapter contains 17 sections. The landlord places reliance on ss. 1 and 6.

25 Section 1 of the Constitution, so far as is material, provides as
follows:
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“It is hereby recognised and declared that in Gibratar there have
existed and shall continue to exist without discrimination by reason
of race, place of origin, political opinions, colour, creed or sex, but
subject to respect for the rights and freedoms of others and for the
public interest, each and al of the following human rights and
fundamental freedoms, namely—

(c) theright of the individual to protection for the privacy of his
home and other property and from deprivation of property
without compensation,

and the provisions of this Chapter shall have effect for the purpose
of affording protection to the said rights and freedoms subject to
such limitations of that protection as are contained in those
provisions, being limitations designed to ensure that the enjoyment
of the said rights and freedoms by any individual does not prejudice
the rights and freedoms of others or the public interest.”

26 Section 6 of the Constitution contains provisions relating to the
compulsory acquisition of property. It is sufficient at this stage to set out
the terms of s.6(1):

“No property of any description shall be compulsorily taken
possession of, and no interest in or right over property of any
description shall be compulsorily acquired, except where the
following conditions are satisfied, that isto say—

(@ the taking of possession or acquisition is necessary or
expedient in the interests of defence, public safety, public
order, public morality, public heath, town and country
planning or the development or utilisation of any property in
such amanner as to promote the public benefit; and

(b) there is reasonable justification for the causing of any
hardship that may result to any person having an interest in
or right over the property; and

(c) provision is made by a law applicable to that taking of
possession or acquisition:

(i) for the prompt payment of adequate compensation;
and

(if) securing to any person having an interest in or right
over the property a right of access to the Supreme
Court, whether direct or on appea from any other
authority, for the determination of his interest or
right, the legality of the taking of possession or
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acquisition of the property, interest or right, and the
amount of any compensation to which he is entitled,
and for the purpose of obtaining prompt payment of
that compensation.”

27 In addition, we should set out the provisions of s15 of the
Constitution. This section provides:

“(2) If any person aleges that any of the foregoing provisions of
this Chapter has been, is being or is likely to be contravened in
relation to him, then, without prejudice to any other action with
respect to the same matter that islawfully available, that person may
apply to the Supreme Court for redress.

(2) The Supreme Court shall have original jurisdiction to hear and
determine any application made by any person in pursuance of the
preceding subsection, and may make such orders, issue such writs
and give such directions as it may consider appropriate for the
purpose of enforcing, or securing the enforcement of, any of the
foregoing provisions of this Chapter to the protection of which the
person concerned is entitled.”

We do not consider that it is necessary to set out sub-ss. (3) and (4) of
s.15.
The hearing before the Chief Justice

28 We can deal with the hearing before the Chief Justice quite shortly
because the arguments have been canvassed again in this court.

29 The main issues before the Chief Justice can be summarized as
follows;

(1) Whether the right to rent was “property” within the meaning of ss. 1
to 6 of the Constitution.

(2) Whether any property of Mr. Aidasani had been compulsorily
acquired within the meaning of s.6 of the Constitution.

(3) Whether s.1 of the Constitution was declaratory only, or whether it
gave Mr. Aidasani additional rights to those contained in s.6.

(4) Whether, if s.1 conferred additional rights, the effect of the low rent
was to deprive Mr. Aidasani of property without compensation within the
meaning of s.1 of the Constitution.

(5) Whether in the circumstances the statutory scheme as it affected Mr.
Aidasani in relation to this property was unconstitutional and that
therefore the decision of the Rent Tribunal should be set aside.
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Thedecision of the Chief Justice

30 On the first issue, the Chief Justice referred to s2 of the
Interpretation and General Clauses Ordinance and concluded that the
right to rent, present or future, vested or contingent, was properly within
the definition of property.

31 On the second issue, the Chief Justice held that it could not be said
that by reason of the imposition of the statutory rent anything had been
compulsorily acquired or that possession had been taken of anything
compulsorily. He therefore rejected the argument put forward by the
landlord under s.6.

32 The Chief Justice considered the third issue at some length. He was
referred to a decision of Davis, C.J., in which he had held that s.1 of the
Constitution was declaratory only, but the Chief Justice considered that
this decision could not stand in the light of the decision of the Privy
Council in Société United Docks v. Govt. of Mauritius (7). The Chief
Justice therefore concluded that he should follow the decision of the
Privy Council and held that the provisions of s.1 of the Constitution were
not merely declaratory, but gave rise to rights.

33 We come then to the fourth issue before the Chief Justice and to his
decision as to the effect of s.1. We should refer to certain passagesin his
judgment. He said:

“As | understand it, the landlord has been deprived of property in
two ways. The first way relates to the rent which he is entitled to
demand from the tenant. The impugned provisions deprive the
landlord of a market or fair rent for the premises; in other words,
they deprive him of the difference between the rent which he could
obtain if the rent control provisions were not in force and the rent
which the Ordinance prescribes for the premises.”

34 A littlelater the Chief Justice added: “ The deprivation of a market or
fair rent for the premises would not, in itself, be contrary to the public
interest.” As we understand it, the Chief Justice was there deciding that
the first way in which a landlord had been deprived of his property,
namely, by the deprivation of a market or fair rent, was not by itself
contrary to the public interest. He therefore turned, by way of contrast, to
the second way in which, on his anaysis, the landlord had been deprived
of his property.

35 The Chief Justice continued:

“The effect of the passage of time and of inflation is to deprive the
landlord of his control and use of the premises. The present-day
effect of the provisions is very different from their effect when the
legiglation was passed in 1983.”
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The Chief Justice then referred to passages in the judgment of
McWilliam, J. in Blake v. Att.-Gen. (1), in which the court had to
consider the constitutionality of the rent control provisions of the Irish
Rent Restriction Acts. The Chief Justice cited a passage in which
McWilliam, J. had said that provisions controlling rents and restricting
the rights of a landlord to obtain possession “can have the effect of
preventing alandlord from obtaining in the foreseeable future any benefit
at al from the property . . .”

36 The Chief Justice then continued:

“Looked at in this way, the impugned provisions of our Ordinance
deprive the landlord of his control and use of the premises and, in so
doing, deprive him of his property. The landlord in this case cannot
maintain the premises without dipping into his own resources. The
statutory rent is so absurdly low that he derives no benefit from the
premises . . . The landlord cannot take possession of the premises
unless he needs it for his own use, and neither he nor any purchaser
could evict thistenant . . . Effectively, the landlord has been deprived
of his control and use of the property, and thus of the property itself.”

37 The Chief Justice then considered and rejected the possibility that
this situation was in the public interest. He added:

“No doubt the impugned provisions were in the public interest when
they were enacted . . . | have not heard it argued that with the
passage of time the impugned provisions operate otherwise than
unfairly, arbitrarily and in a manner which affects the market in
older properties and the condition of many of the older propertiesin
Gibraltar. | find that the impugned provisions provide for a
deprivation of the landlord of his property, without compensation
and that they are not saved as being in the public interest. They
constitute a contravention of s.1 of the Constitution.”

38 It will be seen from these passages in the judgment that the Chief
Justice considered that the passage of time was relevant in two ways.
First, the diminishing value of the statutory rent resulted over a period in
the property becoming valueless so that it could be said that the landlord
was “deprived” of it. Secondly, with the passage of time the increasingly
damaging effects of the low rents meant that the impugned provisions
could no longer be saved on the basis that they were in the public interest.
The Chief Justice therefore allowed the appeal from the Rent Tribunal
and set aside the rent that had been determined.

39 Theformal order of the Supreme Court was in the following terms:

“That the decision of the Rent Tribuna of July 24th [sc. 2000]
determining the statutory rent in respect of the premises known as
Flat 52/1-2 Turnbull’s Lane, Gibraltar be hereby set aside.”
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The Attorney-General was also ordered to pay the landlord’s costs of the
appea to the Supreme Court.

Ordersof the court and proceedings following the judgment

40 The Attorney-Genera on behalf of the Rent Tribunal gave notice of
appea to this court against the Chief Justice’s decision. By notice of
motion dated February 22nd, 2001, the Attorney-General also applied for
a stay pending the hearing of the appeal. The order which this court was
invited to make on that application was:

“1. That the order of the Chief Justice of January 31st, 2001,
setting aside the decision of the Rent Tribunal of July 24th, 2000,
determining the statutory rent in respect of the premises known as
Flat 52/1-2 Turnbull’s Lane, Gibraltar; and

2. That the ruling by the learned Chief Justice that ss. 11 and 30
of the Landlord and Tenant Ordinance and Schedule 1 thereto
constitute a contravention of s.1 of the Gibraltar Constitution Order,

be stayed pending the judgment of the Court of Appea in this
matter.”

41 From our recital of the terms of the forma order made by the
Supreme Court, it is apparent that the Chief Justice did not make a ruling
in the terms set out in para. 2 of the proposed order, although this was the
substance and effect of his reasoning in his judgment.

42 On March 2nd, 2001, this court, after hearing the Attorney-Genera
for the Rent Tribunal and Mr. Vasguez for the respondent, Mr. Aidasani,
made an order in the terms of para 1 of the proposed order. (The
proceedings are reported at 2001-02 Gib LR 6.)

43 After giving judgment on the stay application, in view of the generd
importance of the issues in this appeal, this court invited counsel for the
parties then present to consider whether it was desirable that other parties
should be added to the proceedings, in particular some persons or body
representing landlords or tenantsin Gibraltar generally.

44 Inresponse to that invitation, an association of landlords was formed
and on March 23rd, 2001, Mr. Vasguez on its behalf gave notice of
intention to apply for an order joining that association as a respondent to
this appeal. On April 2nd, 2001, the Chief Justice sitting as a single judge
of this court made an order to that effect.

45 Counsel have informed us, and we of course accept, that although
when suggesting the possibility of other parties being added to the appeal
we said nothing about evidence being tendered on behalf of any party so
added, they understood us to have in mind that this might be necessary or
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at least desirable, since such a party might wish to canvass issues wider
than those already raised on behalf of the landlord and tenant.

The appeal to the Court of Appeal

46 The appea came on for hearing before the Court of Appeal on
Tuesday, May 22nd, 2001. Mr. Nadi, the tenant, took no part in the
proceedings either here or below.

47 The court heard oral evidence from Mr. Hassan, a chartered surveyor
called on behalf of the respondent association; and from Mr. Pons, the
Rent Assessor, and Mr. Netto, a member of the Committee of Action for
Housing, who both gave evidence in support of the Rent Tribunal. We
consider this evidence and its effect alittle later in this judgment.

48 Counsel for the parties provided the court with written skeleton
arguments and these written arguments were supplemented at the hearing
by oral submissions that were directed both to the evidence and to the
difficult questions of law raised by this appeal. We were very grateful to
counsdl for the assistance given to us.

49 At the conclusion of the hearing on Thursday, May 24th, we
reserved our judgment and indicated that we hoped to deliver judgment
on Tuesday, May 29th.

Theevidence beforethe Court of Appeal and its effect

50 On the hearing of the appeal we admitted the oral evidence of Mr.
Hassan on behalf of the association and of Mr. Netto and Mr. Pons on
behalf of the Rent Tribunal, because we considered that the specia
circumstances occasioned by the joinder of the association of landlords as
the second respondent to the appeal, rendered the Ladd v. Marshall (4)
conditions inapplicable. We were thus able to rule that the association
should be permitted to adduce evidence and that the Rent Tribunal should
have the opportunity to adduce evidence in reply.

51 All the witnesses verified their statements, with qualifications in the
case of Mr. Hassan and Mr. Pons. Mr. Hassan gave detailed expert
evidence on behaf of the association, in which he was highly critical of
Part I11 of the Landlord and Tenant Ordinance. Mr. Pons gave evidence
contradicting specific parts of Mr. Hassan's evidence. Mr. Netto's
evidence was not directed specifically at the matters dealt with by Mr.
Hassan, but related to his knowledge and experience of the housing
shortage in Gibraltar, its consegquences and the need for rent control for
the benefit of Gibraltarians and non-Gibraltarians on lower incomes.

52 We emphasize that this appeal is only concerned with the older type
of property subject to s.11 and Schedule 1 rent control. These are the
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properties erected before January 1st, 1945, which were initialy
subjected to control when the 1983 Ordinance took effect.

53 It was common ground before the Chief Justice and between Mr.
Hassan and Mr. Pons in this appeal that, with the passage of time, the
effect of the fixed rent of £60 per 100 sg. ft. per annum has been to
provide the landlord with insufficient return to enable him to maintain the
tenanted property in a reasonable state of repair, without dipping into his
own pocket. Mr. Hassan's evidence demonstrated that if the Schedule 1
rent had been adjusted over the years to keep pace with inflation, it would
in 1999 have reached a figure of £119.40. Clearly, one of the original
purposes of the legislature when enacting the 1983 Ordinance, namely
that landlords should obtain rents which would permit them to keep their
property in agood state of repair, is not being achieved.

54 The situation is not being alleviated by landlords carrying out
reconstruction and applying for increased rent under s.22 of the
Ordinance. The result is that in many cases landlords are failing to
maintain their properties and finding themselves (as was Mr. Aidasani)
served with abatement notices under the Public Health Ordinance. Many
of the properties subject to Schedule 1 are in the old city of Gibraltar.
Telling evidence of the blight caused to such properties was given by Mr.
Hassan. Attractive facades of buildings are being maintained by their
owners in compliance with Preservation Amenities Notices, under s.23 of
the Town Planning Ordinance, but the buildings behind the facades are
left derelict and unoccupied to avoid the effects of rent control.

55 In this connection there was no evidence to indicate whether
landlords have complied with the reserve fund requirements of s.80A of
the Ordinance and of the Landlord and Tenant (Reserve Funds)
Regulations 1987. In the case of Mr. Aidasani, who said he had spent
£40,000 to £50,000 on the maintenance and repair of his property, no
copy of any register maintained by him under reg. 4 of the 1987
Regulations or of any audited annua returns submitted by him to the
Housing Department under reg. 5 were produced. On the second day of
the hearing of this appeal counsel undertook to provide the court with a
“schedule of rent,” but none has been forthcoming.

56 It is common ground that the pressure for housing is less than it was
when the 1983 Ordinance came into force. Both private and government
housing stock have increased. The population of Gibraltar has decreased
by about 2,000 since the Ordinance was enacted. There is disagreement
as to the extent of the present shortage. Mr. Hassan’s evidence was that
there is no longer a significant housing problem. His opinion is that rents
should be allowed to increase, thereby increasing tax and rate revenue,
part of which could be used by the Government for housing benefit. Mr.
Pons and Mr. Netto consider the shortage to be appreciable.
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57 Asregards housing benefit, in view of the fact that s.35 of the 1983
Act (which made provision for rent relief) was repealed by s.4 of the
Landlord and Tenant (Amendment) Ordinance 1989, the court requested
Mr. Vasquez to explain the statutory basis for the application of the Rent
Relief Regulations, which he was praying in aid, in his closing
submissions. It transpires that the Rent Relief Regulations were revoked
by the Rent Relief (Revocation) Regulations with effect from August
10th, 1989 (when the repeal of s.35 took effect under the 1989 Act).
There is therefore no statutory basis for rent relief, but Mr. Vasquez
informed the court that the practice since 1995 has been for the
Department of Housing to award rent relief in appropriate cases to private
tenants of premises, which are subject to Part 111 of the 1983 Ordinance.
In doing so the department applies the same criteria as those set out in the
revoked Rent Relief Regulations.

58 Various conflicting figures were given in evidence regarding the
numbers on the official waiting list for housing. The uncertainty was
resolved during the hearing of the appeal when the Attorney-General
produced the officia figures which were not disputed by the respondents.
At the present time there are 230 applicants on the waiting list. There are
416 on the pre-list of which 284 are described as active because the
remainder may not satisfy the relevant criteria

59 Although the parties’ witnesses were not agreed as to the extent of
the housing shortage in Gibraltar, Mr. Hassan accepted that, as Mr. Netto
had asserted, there is an appreciable need for housing accommodation for
non-Gibraltarians and Gibraltarians with lower incomes. Those who were
not Gibraltarians (mostly British and Moroccan couples) are not eligible
to be placed on the official waiting list for housing. This significant
section of the community, some of whom have no hostel facilities,
gravitate, through lack of means, to run-down properties which are
subject to Schedule 1 rent control.

60 In these circumstances it is not necessary to make any further
detailed reference to the evidence.
The submissions of the parties

61 We shall consider later the main issues that arise for decision in this
appeal and we shall then look in detail at the contentions. At this stage it
is sufficient to set out a summary of the principal submissions. We
propose to refer first to the submissions advanced on behalf of the
respondents.

62 The case for the respondents can be summarised as follows:

(1) That the evidence demonstrated that, whatever the position may
have been in 1983 when the Ordinance was enacted (as to which no
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admissions were made), at the present time the level of statutory rents
was absurdly low and made it impossible for landlords to maintain their
properties, let alone achieve areasonable profit.

(2) This state of affairs was quite contrary to that which was contem-
plated in the report of the Select Committee to the House of Assembly
dated April 5th, 1983.

(3) As aresult of the low level of rents received by landlords (and in
particular Mr. Aidasani), they were in effect deprived of their property
without compensation.

(4) This deprivation was contrary to s.1 of the Constitution of Gibraltar
(which gave enforceable rights including the right not to be deprived of
property without compensation), and was aso contrary to s.6 of the
constitution, when properly construed.

(5) That this deprivation, which meant that one section of the
population was obliged to subsidise another section, could not be justified
as being in the public interest.

(6) That the principle enunciated in Grape Bay v. Att.-Gen. (3) had no
application because (a) the 1983 Ordinance could not be regarded as a
regulatory enactment; and (b) even if it had been regulatory at the outset
it had ceased to have that characteristic. By the passage of time it had
become confiscatory. The Chief Justice was correct to look at its effect at
the present day.

63 On the other hand, it was contended by the Attorney-General on
behalf of the Rent Tribunal:

(1) That the evidence showed that, though the housing shortage in
Gibraltar was less acute than in 1983, it still presented a serious problem.

(2) That s.1 of the Constitution gave no rights which could be enforced
directly by anindividual.

(3) That in the aternative, s.1 had to be read in conjunction with and
subject to s.6. Section 6 provided an exception in the case of the
acquisition of property that was an incident of a lease or tenancy
(s.6(4)(a)(iii)). If rent control had the effect contended for, it was an
incident of a statutory tenancy.

(4) That in any event s.6 had no application in the present case, as it
was concerned with compulsory purchase.

(5) That the principle in Grape Bay applied. The 1983 Ordinance was a
genera regulatory provision enacted in the public interest and it had not
lost its character by the passage of time.

(6) That the competing aspects of the public interest that had to be
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considered in this case were properly a matter for the legislature and not
for the courts. Though it was accepted that Schedule 1 created unfairness
for landlords, the removal of the present protection would cause great
hardship to a very vulnerable section of the community.

Theissuesfor decision

64 In the light of the submissions of the parties, it seems to us that the
main issues for decision can be grouped under the following headings:

(1) The meaning of “deprivation of property” in s.1 of the Constitution.
(2) Whether the respondents can rely on s.6 of the Constitution.

(3) Whether the respondents can rely on s.1 of the Constitution, and, if
so, how.

(4) Whether the Grape Bay principle applies and the scope of this
principle.

(5) Whether the 1983 Ordinance was a piece of regulatory legislation
when enacted.

(6) Whether the nature of the 1983 Ordinance has changed because its
effect over time has become more onerous.

(7) The competing public interests and the role of the court.

The meaning of “deprivation of property” in s.1 of the Constitution

65 We will consider later the question whether s.1 of the Constitution
enables the respondents to claim an enforceable right to protection from
the deprivation of property without compensation. At this stage, we are
concerned to consider whether, on the assumption that such aright exists,
the effect of the rent control provisionsin Part |11 of the 1983 Ordinance
can amount to the deprivation of property within s.1 of the Constitution.

66 The first question for consideration is the meaning of “property” in
this context.

67 Section 2 of the Interpretation and General Clauses Ordinanceisin
the following terms:

[Plroperty’ includes money, goods, things in action, land and
every description of property, whether rea or personal; aso
obligations, easements and every description of estate, interest and
profit, present or future, vested or contingent, arising out of or
incidental to property as above defined . . .”

68 The Chief Justice referred to this provision in his judgment and
concluded that the right to receive rent from the premises was “ property”
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within the definition. We are satisfied that the Chief Justice was correct in
reaching this conclusion. The owner of premises has a number of rights
incidental to that ownership. These include the right to occupy the
premises himself, the right to sell the premises and the right to receive an
income in the form of rent from the premises. The right to rent is a profit
arising out of or incidental to the premises.

69 The next question is whether the rent control provisions have the
effect of “depriving” the respondents of any property.

70 It was argued by the Attorney-General on behalf of the Rent
Tribunal that landlords have no enforceable rights to receive a market rent
and that, accordingly, the rent control provisions in the 1983 Ordinance
did not deprive the respondents of any property. With respect, we are
unable to agree. For several years, Mr. Aidasani received arent of £20 a
week from this property. If the decision of the Rent Tribunal remains in
force, Mr. Aidasani will only be entitled to receive by way of rent a sum
less than half this figure. In ordinary language, he will have been
“deprived” of the difference between the two figures by the application to
Mr. Nadi’s letting of the provisions of Schedule 1 to the 1983 Ordinance.
The contractua right to the higher rent, though suspended, may remain
but part of that rent will be irrecoverable.

71 Moreover, there is powerful authority in support of this view as to
the meaning of “deprivation.” In Morgan v. Att.-Gen. (5), the Privy
Council was concerned to consider the effect of rent control legislation in
Trinidad and Tobago. The appellant landlord in that case owned a
building which he had let unfurnished in 1981 at the monthly rent of
$500. By reason of the relevant rent control legislation he became unable
to recover more than $150 a month, which had been the rent payable in
1978. In delivering the opinion of the board, Lord Templeman said
([1988] L.R.C. (Const.) at 469):

“The Act of 1981 interferes with the right of the landlord to the
enjoyment of his property by depriving him of $350 per month
which he was enjoying by way of rent in 1981 pursuant to a contract
of letting freely and lawfully negotiated.”

It is also to be noted that in the recent decision of the House of Lords in
Ex p. Spath Holme Ltd. (8), where the House was considering the legality
of the Rent Act (Maximum Fair Rent) Order 1999, Lord Bingham said
([2001] 1 All E.R at 203):

“But a power to restrict or prevent increases of rent which would
otherwise take place or restrict the amount of rent which would
otherwise be payable on a new letting must of necessity deprive the
landlord of rent which he would, but for the minister's order,
receive. The words used are capable of no other construction . . .
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Any measure restricting rents, or prices or charges of any kind, must
have the effect of depriving the recipient of what he would
otherwisereceive...”

72 In these circumstances, we have no hesitation in concluding that the
effect of the application of Schedule 1 to the 1983 Ordinance on the room
let to Mr. Nadi “deprives’ Mr. Aidasani of the sum representing the
difference between the rent he was previously receiving and the statutory
rent fixed by the Rent Tribuna pursuant to Schedule 1.

The effect of ss. 1 and 6 of the Constitution
A. Section 6

73 Thefirst argument of Mr. Vasguez, who was then acting only for Mr.
Aidasani, at the hearing before Schofield, C.J. was that the effect of ss. 11
and 30 and Schedule 1 to the Landlord and Tenant Ordinance was to
contravene s.6 of the Constitution. That section relates to the compulsory
taking possession of, and the compulsory acquisition of any interest or
right over, property of any description.

74 The phases “compulsorily taken possession of” and “compulsorily
acquired” in their normal meaning relate to the transfer, under
compulsory powers, of the possession of or other interests in property
from a land owner to an acquiring authority. Compulsory acquisition is
one way, but not the only way, in which aland owner may be deprived of
his property. We have concluded that the effect of the relevant sections of
the Landlord and Tenant Ordinance is to deprive landlords of property.
Such property, the loss of control over and of much of the rental vauein
their land and buildings, is not transferred to any acquiring authority or to
anybody else. We therefore agree with the Chief Justice that it does not
amount to compulsory acquisition in its normal sense.

75 Before us, however, Mr. Vasguez has advanced an aternative
argument on s.6. He submits that the evidence shows that Mr. Aidasani,
as a result of the restricted rent he is receiving for the subject premises,
coupled with his enforced expenditure on repairs, has not only been
deprived of some property; he has been left with a property which is not
merely vaueless but is a financia burden on him, one which in practice
he cannot dispose of. This amounts to compulsory acquisition, and since
thereis no compensation for it, s.6 of the Constitution is breached.

76 It sufficesto say that even if the evidence justified such a conclusion
of fact (asto which we make no finding), it is a deprivation of property as
we have aready explained but still does not amount to compulsory
acquisition. In our view, the Chief Justice was correct in holding that s.6
of the Constitution does not apply to the facts of this case.
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B. Section 1

77 The Chief Justice, however, found that s.1 of the Constitution does
on its wording give protection against the deprivation of property which
Mr. Aidasani and other landlords have suffered. The Attorney-General,
for the Rent Tribunal, argues that s.1 does not of itself grant such
protection, because it is a mere preamble to the Constitution, not an
enacting provision.

78 This question was argued before Davis, C.J. in the Supreme Court in
In re Bland Ltd. (2). In giving judgment on November 18th, 1983, Davis,
C.J. concluded ([1985] L.R.C. (Const.) at 1140) that—

“section 1 of the Constitution is declaratory only and . . . to show
that they have aright of action under Chapter 1 of the Constitution
the applicants must show that they have a right the protection of
which is provided for in sections 2 to 14 of the Constitution.”

This is persuasive and were there no other authority from elsewhere, we
might have adopted this view.

79 Thereis, however, a body of authority on this question in decisions
of the Judicial Committee of the Privy Council on appeal from other
Commonweadlth jurisdictions. In the recent decision of the Judicia
Committee in Grape Bay Ltd. v Att.-Gen. (Bermuda) (3), Lord Hoffmann
said ([2000] 1 W.L.R. at 580):

“The Constitutions of certain of the United Kingdom Overseas
Territories such as Bermuda and many of the former British
possessions, now independent states, have a family resemblance.
Typicaly they contain a chapter on the protection of the
fundamental rights and freedoms of the individual which is
introduced by a provision such as section 1 of the Bermuda
Constitution, stating those rights and freedoms and their limitations
in genera terms, followed by a series of sections dealing with
particular rights and more detailed exceptions and qualifications.
Finally, there is an enforcement provision which gives any person
who alleges a contravention of some or all of the provisions of the
chapter the right to claim constitutional relief from the court.”

80 As we have made clear, the Constitution of Gibraltar follows this
pattern, the enforcement provision being s.15. Examples of constitutions
of thiskind to which we have been referred or seen reference are those of
Bermuda, Botswana, Dominica, Guyana, Malta, Mauritius, Trinidad and
Tobago as well as Gibratar. There are, however, some differences
between the wording of these various constitutions which, though small
in extent, may make a materia difference to the issue whether the
provison equivalent to s.1 of the Gibraltar Constitution provides
enforceable rights.
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In Société United Docks v. Gowt. of Mauritius (7) in the Privy

Council, Lord Templeman said ([1985] A.C. at 599):

“Their Lordships have no doubt that all the provisions of Chapter
I, including section 8, must be construed in the light of the
provisions of section 3. The wording of section 3 is only consistent
with an enacting section; it is not a mere preamble or introduction.
Section 3 recognizes that there has existed, and declares that there
shall continue to exist, the right of the individual to protection from
deprivation of property without compensation, subject to respect for
others and respect for the public interest. Section 8 sets forth the
circumstances in which the right to [compensation for] deprivation
of property can be set aside but it is not to curtail the ambit of
section 3. Prior to the Constitution, the government could not
destroy the property of an individual without payment of compen-
sation. The right which is by section 3 of the Constitution
recognised and declared to exist is the right to protection against
deprivation of property without compensation. A Constitution
concerned to protect the fundamental rights and freedoms of the
individual should not be narrowly construed in a manner which
produces anomalies and inexplicable inconsistencies. Loss caused
by deprivation and destruction is the same in quality and effect as
loss caused by compulsory acquisition.”

Sections 3 and 8 of the Constitution of Mauritius are the equivalent of ss.
1 and 6 of the Constitution of Gibraltar.

82 dSlightly later in his judgment Lord Templeman quoted a sentence

from

an earlier decision of the Privy Council when he said ([1985] A.C.

at 603):

“Finally, in Attorney-General of The Gambia v. Momodou Jobe

[1984] A.C. 689, 700 Lord Diplock dealing with the Constitution of
The Gambia said:

‘A constitution, and in particular that part of it which protects
and entrenches fundamental rights and freedoms to which all
persons in the state are to be entitled, is to be given a generous
and purposive construction.””

83 One difference between the Constitution of Mauritius and that of
Gibraltar is that in the enforcement section of the Mauritius Constitution,
s.17(2) specifically refers to enforcing “any of sections 3 to 16" of that
constitution, whereas in the Constitution of Gibraltar the equivalent sub-
section, s.15(2), refers to enforcing “any of the foregoing provisions of
this Chapter.” The Attorney-Genera argues for the appellant that the
difference in wording between the two constitutions means that the
enforcement provisionsin s.15 of the Gibraltar Constitution do not apply
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to s.1 of the Constitution. In other words, he submits that in the Gibraltar
Constitution, the phrase “the foregoing provisions’ does not include the
provisions of s.1.

84 The Chief Justice rejected this argument, holding that there is no
essential difference in the meaning of the two sub-sections. We agree. We
therefore conclude that the Chief Justice was correct to follow, even if he
was not strictly bound by, the decision in Société United Docks (7) and to
hold that s.1 of the Gibraltar Constitution is not merely declaratory, but
sets out rights which are enforceable whether or not they are specified in
more detail in later sections.

85 This leaves the question, what is the nature of the rights granted by
s.1? The words “It is hereby recognised and declared that in Gibraltar
there have existed . . . each and al of the following human rights and
fundamental freedoms. . .” are clearly intended, in our view, to set out the
common law as it was before the Constitution came into force.

86 The section, however, then provides that those rights and freedoms
“shall continue to exist . . . subject to respect for the rights and freedoms
of othersand for the public interest . . .” Having identified “(c) the right of
the individual to protection . . . from deprivation of property without
compensation” the section continues—

“and the provisions of this Chapter shall have effect for the purpose
of affording protection to the said rights and freedoms subject to
such limitations of that protection as are contained in those
provisions, being limitations designed to ensure that the enjoyment
of the said rights and freedoms by any individual does not prejudice
the rights and freedoms of others or the public interest.”

87 We have aready concluded in paras. 83 and 84 above, that the
phrase “the foregoing provisions of this Chapter” in s.15(2) of the
Constitution includes the provisions of s.1. In our judgment, that is also
the meaning of the words “the provisions of this Chapter” in s.1, i.e. the
phrase includes all the provisions in ss. 1 to 17 inclusive of the
Constitution.

88 To return to Lord Templeman’s words in Société United Docks (7)
([1985] A.C. at 599 and 600) and adapt the numbering to the Gibraltar
Constitution, s.1 is an enacting section. In other words, the right of the
individual to protection from deprivation of property without compen-
sation is enshrined in the Constitution by the Gibraltar Constitution Order
1969, but subject to the limitations contained in s.1, including “respect
for” and not prejudicing the public interest. The common law rights and
the limitations on those rights are enacted in the Constitution.

89 However, even if that were wrong, the alternative effect of s.1isthat
the rights referred to in that section, which had previously been part of the
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common law, continue as common law rights “subject to respect for the
rights and freedoms of others and for the public interest.” For present
purposes, thisinterpretation of s.1 would produce the same effect as if the
rights and limitations were enacted.

90 Finadly, we should refer to an aternative argument advanced by the
Attorney-General for the appellant. Adopting again Lord Templeman's
words in Société United Docks (7) ([1985] A.C. at 599), s.6 must be
construed in the light of the provisions of s.1. The Attorney-General
submits that this must also require that s.1 isto be read in the light of s.6
and that is subject to the limitations contained in s.6, which include
s.6(4)(a)(iii) which reads:

“Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of subsection (1)
of this section—

(a) to the extent that the law in question makes provision for the
taking of possession or acquisition of property—

(iti) asanincident of a. . . tenancy . . .”

91 The submission continues that the rent restriction provisionsin Part
Il of the Landlord and Tenant Ordinance, are “an incident . . . of a
(statutory) . . . tenancy . . .” and therefore those provisions are not to be
held to be inconsistent with or contravene the protection accorded by s.1
of the Constitution against deprivation of property without compen-
sation.

92 Weintend no disrespect to the Attorney-General when we say that in
our view there are anumber of fallaciesin this argument. They are:

(8 The submission reverses what Lord Templeman said in Société
United Docks. Construing s.6 and the other detailed provisions of the
Condtitution in the light of s.1 does not require s.1 to be read subject to all
the detailed provisions of ss. 2 to 14;

(b) Section 6(4) starts “Nothing contained in . . . any law shall be held
to be inconsistent with or in contravention of subsection (1) of this
section . . .” We have already held that this is not a s.6(1) case and
therefore s.6(4) cannot apply;

(c) The rent control provisions in the Landlord and Tenant Ordinance
are not an incident of a statutory tenancy. We have not been referred to,
and have been unable to find, a definition of the phrase “statutory
tenancy” in that Ordinance, though the reference to the phrase in s.3(4) of
the Ordinance suggests that it is a tenancy held by a successor in title to
the original tenant, a situation which does not arise in this case. Whether
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that be so or not, the restriction of rent contained in the Ordinance applies
to atenant whether the tenancy is still contractual or statutory.

We therefore reject this argument.

93 We therefore conclude that the Chief Justice was correct in his
conclusion that the tenant is entitled to rely on the protection afforded by
s.1 of the Constitution. We do not accept this ground of appeal.

The Grape Bay principle and its scope

94 Itisaprinciple of law in many jurisdictions that individuals should
be entitled to protection so that they can enjoy their possessions in peace
and without the threat of arbitrary confiscation. By way of example, this
genera principle finds expression in art. 1 of Protocol 1 to the European
Convention for the Protection of Human Rights and Fundamental
Freedoms. This article provides:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shal be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the genera principles of
international law.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest or
to secure the payment of taxes or other contributions or penalties.”

95 Inmany jurisdictions which have, as does Gibraltar, a written consti-
tution, this principle is reinforced by specific provisions designed to
ensure that, even in cases where the compulsory transfer of property is
justified on some proper ground, individuals are not deprived of their
property without compensation. A similar principle is to be found in the
Fifth Amendment to the Constitution of the United States, which provides
in part: “. .. [N]or shall private property be taken for public use, without
just compensation.”

96 It seems clear, however, that this general principle is concerned
primarily with the compulsory acquisition of property and not with
measures which only affect the use of property.

97 In considering measures which affect the use of property, it is
necessary to take account of another genera principle to which Lord
Hoffmann made reference in Grape Bay Ltd. v. Att.-Gen. (3). Lord
Hoffmann, delivering the opinion of the Privy Council, said ([2000] 1
W.L.R. at 583):

“It is well settled that restrictions on the use of property imposed
in the public interest by general regulatory laws do not constitute a
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deprivation of that property for which compensation should be paid.
... The give and take of civil society frequently requires that the
exercise of private rights should be restricted in the general public
interest. The principles which underlie the right of the individua not
to be deprived of his property without compensation are, first, that
some public interest is necessary to justify the taking of private
property for the benefit of the state and, secondly, that when the
public interest does so require, the loss should not fall upon the
individual whose property has been taken but should be borne by the
public as awhole. But these principles do not require the payment of
compensation to anyone whose private rights are restricted by
legislation of general application which is enacted for the public
benefit. This is so even if, as will inevitably be the case, the
legislation in general terms affects some people more than others.
For example, rent control legislation restricts only the rights of those
who happen to be landlords but nevertheless falls within the general
principle that compensation will not be payable. Likewise in Penn
Central Transportation Co. v. New York City (1978) 438 U.S. 104,
the New York City’s Landmarks Preservation Law restricted only
the rights of those people whose buildings happened to have been
designated historic landmarks. Nevertheless the Supreme Court of
the United States held that it was a general law passed in the public
interest which did not violate the Fifth Amendment prohibition on
taking private property without compensation.”

98 Cases may arise, however, where the measures of control may so
affect the value of property in the ownership of an individual, that it
becomes valueless or even anet liability. That is the substance of the case
for Mr. Aidasani in the appeal before us.

99 It will be remembered that the Chief Justice came to the conclusion
that the effect of the 1983 Ordinance and Schedule 1 was to deprive Mr.
Aidasani of his property, because the room let to Mr. Nadi was valueless
to Mr. Aidasani and indeed a liability because he remained responsible
for the maintenance of the premises, including the room. It is aso to be
noticed that in the Penn Central case (6) the Supreme Court emphasized
that its decision was made on the basis that the premises as a whole
remained “economically viable’: see footnote 36 to the magjority
judgment delivered by Brennan, J.

100 We have, therefore, had to consider the scope of the Grape Bay
principle with great care. It clearly applies to the ordinary case where the
use of property is restricted by legisation of general application which is
enacted for the public benefit. An individual cannot recover compen-
sation because the genera restriction has made the use of his property
less profitable. As was pointed out in the Penn Central (6) case:
“Government hardly could go on if to some extent values incident to
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property could not be diminished without paying for every such changein
the general law . . .”

101 Does the principle cease to apply, however, where an individual
can show not merely that there has been a diminution in the value of his
property, but that it has become valueless? With al due respect to the
Chief Justice, to whose careful judgment we are much indebted, we
would give a negative answer to this question.

102 As far as we are aware, the Chief Justice was not referred to the
decision in Grape Bay (3) and therefore did not have an opportunity to
examine its scope. In our opinion the decision and the principle to which
Lord Hoffmann referred is of critical importance in a case such as the
present.

103 Itisfirst necessary to consider the nature of the legislation. Does it
satisfy the two relevant tests (a) of being of general application and (b) of
having been enacted for the public benefit? It is then necessary to
consider the facts and the effect of the legidation on the property
concerned. If the legislation passes the two tests and the legislation does
not effect any transfer of property from the owner, it seems to us that the
principle applies and that no compensation is payable even though the
effect on the value of the property remaining in the hands of the owner is
reduced to vanishing point.

104 The matter can be tested by considering the aternative. Suppose
some general legislation was passed in the public interest that restricted
the height of buildings in a certain area of a city to five storeys. This
restriction would be likely to have an adverse effect on the development
value of the affected buildings and some owners might find that because
of mortgage debts, they had a negative equity in their property. It seems
to usthat it would be impossible to distinguish between owners who were
left with a negative equity and those whose property retained some,
though a diminished value. Similarly, it would be impossible logically to
distinguish between owners whose rental income as a result of the
legisation was less than their outgoings and those whose net return
remained positive though much reduced.

105 General legidation may “deprive’ an owner of property of some of
the profit that he could otherwise obtain from it, and to that extent he is
deprived of the sum representing that loss of profit, but, provided the
legidation is for the public benefit, the Grape Bay principle applies and
the owner is not entitled to compensation.

Whether the 1983 Ordinance was regulatory when passed

106 It was argued by Mr. Vasquez on behalf of Mr. Aidasani that the
1983 Ordinance went much further than merely regulate rents.
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Accordingly, it was not a general regulatory enactment within the
meaning of Grape Bay. He drew attention to a number of the provisions
in the Ordinance, including those which imposed certain statutory
obligations on landlords and those which gave rights of inheritance to
statutory tenancies.

107 In our judgment, this Ordinance, as its title suggests, is intended to
regulate the relationship between landlords and tenants and is a classic
example of a piece of legislation of genera application. In any event, as
Mr. Vasguez made clear at the end of his oral submissions, the only
provision that is now impugned is Schedule 1 itself which contains the
formulafor the calculation of statutory rents.

108 We are therefore entirely satisfied that the 1983 Ordinance when
first enacted came within the Grape Bay principle. It was of general
application and was clearly for the public benefit. Indeed it is noteworthy
that Mr. Hassan in para. 21 of his statement said that the new formulain
Schedule 1 was generally welcomed by landlords “as it represented a
relatively generousincrease.”

109 It is of course true that the 1983 Ordinance did not contain any
provision for the periodic review of statutory rents or any formula
whereby adjustments to meet inflation or increases in the cost of living
could be made. But we find it impossible to say that the absence of such
provisions invalidated Schedule 1 or rendered it unconstitutional.

Whether the nature of the 1983 Ordinance has changed

110 It was argued by Mr. Vasguez that, even if (which he did not
formally accept) Schedule 1 was not contrary to the Constitution when
the 1983 Ordinance was passed, it had become unconstitutiona with the
passage of time. Schedule 1 had never been amended and the statutory
rents fixed by a formula devised 18 years ago now caused great hardship
to landlords and amounted to a confiscation of their property.

111 We feel bound to reject this argument. It is of course possiblein a
hypothetical case that the circumstances in which some piece of
legislation was passed had completely changed, so that there remained no
scope for an evaluation of competing public interests. But that is not this
case. The hardship to the landlords may have increased to a significant
degree and the number of those needing protection may have fallen, but
we cannot say that the nature of the legidation has lost its characteristic
of being legidation of general application passed for the public interest.

112 The passage of time and the resultant change in the value to the
landlords of the rents they derive from their properties are relevant in
another context. In his judgment, the Chief Justice said:
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“The effect of the passage of time and of inflation is to deprive the
landlord of his control and use of the premises. The present-day
effect of the provisions is very different from their effect when the
legislation was passed in 1983. And it is the effect of the provisions
we look at and not just their form (see Chapman v. Becerra (No. 2),
adecision of Spry, C.J.).”

113 The Chief Justice then said that he had derived considerable
assistance from the Irish decision in Blake v. Att.-Gen. (1). That was a
case in which some of the provisions of the rent control scheme in force
in Ireland were held to contravene the Irish Constitution by McWilliam, J.
in the High Court and by the Supreme Court on appeal.

114 In his judgment in the present case the Chief Justice quoted and
adopted parts of the judgment of McWilliam, J. in Blake, where he said
([1982] I.R. at 125):

“. .. | have to examine the operation of the Act now to see whether it
now offends against any of the provisions of the Constitution, and
that | am not concerned to investigate whether it or any earlier
statute offended against the provisions of the Constitution at the
time of enactment.”

115 The Chief Justice, however, did not refer to or quote from the
judgment of the Supreme Court, delivered by O’Higgins, C.J. in Blake.
That judgment, although upholding the decision of McWilliam, J., did not
adopt his reasoning. Instead the Supreme Court concluded that the rent
control provisions under attack contravened the Constitution when the
latest version of the landlord and tenant legislation was enacted in the
report of Blake ([1982] |.R. at 140).

116 Wedo not find it necessary to express any conclusion as to whether
or not the approach and reasoning of McWilliam, J. was or was not
correct in the context of the case before him. We are satisfied, however,
for the reasons we have endeavoured to outline, that Schedule 1 to the
1983 Ordinance was not in breach of the Constitution of Gibraltar when
enacted, nor does it offend the Constitution at the present time (see paras.
108-111). Accordingly, we respectfully disagree with the analysis of the
Chief Justice which led him to conclude that the passage of time had
rendered the 1983 Ordinance unconstitutional when looked at in the
present day. In our opinion, the legisation has throughout retained its
original character of being general legisation enacted for the public
benefit.

The competing public interests and the role of the court

117 The imposition of any system of rent control involves the consid-
eration of issues of socia policy of great difficulty, and as Lord Bingham
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pointed out in Ex p. Spath Holme Ltd. (8) ([2001] 1 All E.R at 215), in the
context of the Rent Acts (Maximum Fair Rent) Ordinance 1999 in the
United Kingdom, “it was for ministers to judge where the baance
between the competing interests of landlords and tenants should be
struck.”

118 It isright to emphasize that the courts have arole if achalengeis
made on the basis of awritten constitution or an international convention,
and in other circumstances where judicia review is sought of a
ministerial decision. But, even if the application to a court is appropriate
and justified on the facts, the court must approach its task with great
caution. Thus, although, as in the present matter, the parties may be able
to adduce carefully prepared and cogent evidence, it must be borne in
mind that it may be difficult in the context of court proceedings to collect
al the relevant material, and that, in any event, the evaluation of that
evidence may involve questions of policy with which a court of law isill-
equipped to deal.

119 If one applies these considerations to the present case, it is apparent
that the picture that slowly emerged before us was rather different from
the stark picture before the Chief Justice. Thus, for example, it is now
apparent that there are still a substantial number of vulnerable people who
of necessity have to look to the private housing market for affordable
housing. The balance between their needs and those of landlords, who
may be seriously disadvantaged by the operation of Schedule 1, is a
matter for the application of political judgment. Secondly, we are far from
clear as to the precise extent of the hardship in Mr. Aidasani’s case and
whether that might have been mitigated by a prudent adherence to the
provisions of s.80A. Indeed, the operation of s.80A in the current housing
market remains unclear.

120 The more welooked at this case, the more apparent it becamethat a
just solution to what is a serious problem could not be reached without a
full enquiry, which we were not equipped to carry out.

Conclusion

121 Having had the opportunity to consider this matter in some detail,
we have come to the firm conclusion that this appeal should be allowed. It
has not been demonstrated that Schedule 1 of the 1983 Ordinance, which
is the specific provision with which we are concerned, is or ever has been
in breach of the Constitution of Gibraltar. The 1983 Ordinance was
general legislation passed for the public benefit and its character has not
changed.

122 Nevertheless, we are satisfied from the material that has been put
before us that the effect of Schedule 1 requires to be reconsidered by the
Government and its advisers as a matter of urgency.
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123 The Select Committee report in 1983 set out the objectives which
the anticipated amendments to the then existing rent control legislation
should seek to achieve. Rent control legidlation, it was said, should not
only protect the interests of tenants but also take into account the interests
of landlords. Accordingly, landlords should be able to attain rents that
enable them to keep their property in agood state of repair and also allow
them to keep areasonable benefit for themselves.

124 It seems clear that the objectives set out in the Select Committee
report are not being achieved. Indeed, it was not seriously disputed by
anyone who gave evidence before us that the present rents allowed under
Schedule 1 are other than unfair to landlords. In addition, we were
impressed by the evidence we received to the effect that residentia re-
development was being inhibited and that the condition of some of the
private housing stock was deteriorating.

125 It may be that if consideration is given to Schedule 1 it would be
sensible to look at the other provisions in the 1983 Ordinance, including
ss. 11A and 22, which relate to the control of rentsin the private housing
market. We would also suggest that it might be wise to examine the
present effectiveness of the reserve provisionsin s.80A.

126 The precise scope of any future enquiry into the present system of
rent control will of course be a matter for the Government. However, we
do not think that it would be right for us to part from the case without
expressing our view that the present disturbing situation should not be
allowed to continue indefinitely.

Appeal allowed.
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