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Bankrupicy — settlements void against trustee — computation
of time — whether gift of money a settlement — whiether money
spent on repairs to house o setilement—DBankruptcy Ordinance,
.42 — Interpretation and General Clauses Ordimance, s.51 (a)

Bankruptey — fraudulent conveyance — whether payment of
daughter’s debt recoverable — whether intent to defeal eredilors
may be inferred when donor solvent but suit pending — Fraudu-
lent Conveyances Act, 1571 — Judgments Act, 1838, s.12.

On 1 April 1975, the debtor gave his daughter, the first respon-
dent, £10,000, which was debited to his account and credited to
her account in the books of a company (the second respond-
ent) of which she was a substantial shareholder. During 187¢,
he gave her a carpet and paid substantial sums to tradesmen for
repairs and improvements to her house. He also paid two sums
due firom her for income tax. On 1 April 1977, the debtor leoft
Gibraltar following an award of damages against him in a
libel action. His departure was held to be an act of bankruptcy
and a receiving order was made on 28 June 1977.

In August or September 1977, the company’s accountant
found that a credit was due to the debtor. He entered the
appropriate credit, back-dating it, and then made a debit against
it in favour of the debtor’s daughter.

For the official trustee, it was argued that the gifts and the
payments for repairs constituted settlements under section 42 of
the Bankruptey Ordinance (Cap. 9); that the payments of income



He Wall {1878 |

tax were fraudulent transfers under the Fraudulent Conveyances
Act, 1571 and that the final debit was an improper disposal of
moeney to which the trustee was entitled. It was also argued that
all the transactions were void as pari of a frandulent course of
conduct dating back to the first planning of the libel In the al-
ternative, it was argued that the final debit was a fraudulen:
preference under 544 of the Bankruptey Ordinance.

For the respondents, it was argued that the gift of £10,000
was outside the two year period and that it did not amount to a
settlement; that payments for repairs to real property could not
comsiitute settlements: that the debtor had been solvent at the
time of the gifts and that an intention to defeat creditors could
not be inferred merely because, following the outcome of the
action, the debtor became bankrupt.

HELD: (i) The bankruptey was within two years of the gift of
£10,000.

(ii) The gift of £10,000 was intended as a capital endowment
and so was a settlement,

(iii) The cost of the repairs was not recoverable because the
benefit that remained in the daughter's hands could not he
separately realized.

(iv} A general fraudulent intent could not be inferred from the
time the libel was planned, but could be inferred from a chanpge
of conduct in 1976,

(v} The payments for income tax must be treated as gifts of
money and were void as intended to defeat or delay creditors.

Cases referred to in order

Re Bumpus, ex p. White |1908] 2 K.B.230

He Vansittart [1893] 1 QRB. 181

Re Tankard [1899) 1 Q.B. 57

Lister v. Hooson [1908] 1 KB, 174

Re Plummer [1900] 2 Q.B. 790

Re Branson [1914] 3 K.B. 1086

Re Player [1885] 15 Q.B.D, 682

Ex p. Russell, re Buli¢rworth [1882] 10 Ch.D. 588
Ex p. Mercer, re Wise [1886] 17 QE.D. 200
Edmunds v. Edmunds [1804] P. 362
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Motion

The official trustee moved the court for declarations that
certain transactions were seftlements within the meaning of
542 of the Bankruptcy Ordinance; that the second respondent
(the company) was accountable 1o the trustee for a sum duc
from it to the debtor; that all the transactions were void under
the Fraudulent Conveyances Act, 1571: in the alternative, that
two payments were fraudulent preferences under s44 of the
Bankruptcy Ordinance and for consequential relief,

J. E. Triay and H. K. Budhrani for the tfrustee

F. Ashe Lincoln Q.C., E. Ellul and J. B. Perez for the respondents
21 January 1977: The following erder was read—

This is a motion by the Official Trustee in the bankruptev
of Stephen Paul Alan Patrick Wall, in which he seeks a declara-
tion that certain transactions are void as against him as such
trustee and for consequential relief. The respondents are, first,
Cynthia Wall, the daughter of ithe debtor and the person in
whose favour or for whose henefit the transactions were effec-
ted and, secondly, Newall (Holdings) Limited, a company in-
conporated in Gibraltar. The debtor was formerly a director
of, and latterly a consultant to, this comnany. He maintaired an
account in the books of fthe company, to which his fees were
eredited and from which payments were made by the com-
pany at his request. In fact, the comnany may he said to have
adted as his bankers. Miss Wall was at all moaterial times a
substantial shareholder in the company.

[After reciting the history of the proceedings, the Chief Justice
continued]

The first item stands by itself, The debtor formerly held
a debenture for £10,000, issued by the company. This was dis-
charged on 1 April 1975, because the company’s bankers were
reluctant fo give overdraft facilities while a prior security
existed. The amount of the debenture was not repaid, but was
credited to an account, described as a shareholder’s account,
in the name of Miss Wall. The debtor himself, in an affidavit
dated 4 January 1978, describes this as a gift and the Trustee
¢laims ‘that it was a settlement within the meaning of section
42 of the Bankruptcy Ordinance. That section makes void
against the official trustee all settlements of property (with
certain exceptions not now relevant) “if the settlor becomes
bankrupt within two years after the date of the settlement”
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The settlor's maotive is immaterfal,

“Settlement” is defined in the section as  including any
timveyance or transfer of property and “property” iz defined
in section 2 to imclude money. The section has received much
Judicial Interpretation, but it will he sufficient to say that gifts
have been held to he settlements, notwithstanding  that  they
are outrigit and that the property given may be allenateq by
the donee, if the intention of the donor was that the gk
should be retained for the henefit of the donee.  In other
words, there must be some element of permanem benefit in the
mind of the donor, as distine from gifts that are intended tu
L spent or consumed.

Mr Lincoln submitted tha: this gift had not been made
within the two year period, He argued this on twao prounds:
for the first, he replied on the case of In re Bumpus ex p,
White(1), in which it was held that section 43 of the Bankruptey
Act, 1883, which is the equivalent of our section 37, means that
the commencement of a bankruptcy is the exact moment of
time when the act of bankruptey was committed, He submitted
that if you do not know the exact lime, you must assome (he
earliest possible moment. My Triay confended that section 42,
with which this court is now cones ned, vefers to the daie of
fhe settlement. I think that you can work from s date to a date
or from a time to a time, but you cannot work from a dare in
a time, In dealing with section 42, the caleulation must be from
mne date 1o another, in In re Bumpus is therefore irvelevant,

Secondly, Mr Lincoln argued that in any case, on the besis
of the calendar, the settlement wae outside the perlod of twe
years. I confess that [ found difficulty in following this aro
ment. As T see it, and with respect, in applying section 42, you
look first at the date of the settlement, that is 1 April, 1975
That day must be excluded, under seetion 31 {a) of the Inter
pretation and General Clauses Ordinance (Cap. Y1, Time be-
gan toorun from 2 April 1975 and two calendar years expired
At the end of 1 April 1977 That was 1he date of the act of
bankruptey and under section 37 o the Bankruptey Ordinanee,
the bankruptey is deemed to haye commenced al the time of
the act of bankruptey, that is, just within the two ¥Ears,

(1) [1808] 2 K.B. 330,
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The next question is whether the gift constitutes a settle-
ment within the meaning of the section. There can, I think, be
no doght thot a gift of money may eonstitute a settlement. 1
would have so heid in the absence of authority but it appears
clearly from Re Vansittart (1) and Re Tankard (2, altheough
wlatements to that elfcct might be said to be obiter in both
those cases, but Lister v, Hooson (3) was a case where a gift
of £250 by a debtor to his wife was held to be a voluntary set-
tlement. The governing factor is the intention in the mind of
the donor. Reference las been made to the cases of Re Plum-
mer (4) and Re Braison (5), but 1 do not think either is rele-
vaat Lo ciesa procecdings. Each was governed by its own pecu-
liar facts, but what inakes them casily distinguishable is that
'm pach it was he't that there was no glft by the debtor to
ihe aileged donce. Here, a gift is not denied, the only argu-
ment being wheiner that gift amounted to a settlement.

Mr Lincoln :igued that the money was placed on a cur-
Fent aceount wids no restraint on drawing, that no fresh secu
rity was created in replacement of the debenture and that the
money earncd no interest.  All that s true, but on the oloer
hand 1he money rensined where it was, in the company of which
Miss Wall was a subs.antlal shareholder, and it had appaic.cly
not been earning nierest for the five years provicus Lo the dis-
charge of the debemiuve, according to an  account prepased by
Mr Hassan. It appears to have remainod intact  during ihe two
years prior to the bankrupiey.

I think also that rczard must be had to the size of the gift. A
sum of a few hurd. od pounds might have been intended as spen-
ding money but uniess Miss Wall is a very wealthy woman, a
Aft of £10,000 must have been intended as a capital endowment.
The debtor himse!? described it as forming part of a pallern of
substantial gifts hat he had been making 1o his wife and daught-
or. 11 s the inteotion in the mind of the donor that matters, and
it is immaterici at Miss Wall was in no way precluded from
dissipeting the money.

(1) (1803 1 Q.B. 181,
(2) [1899] 2 QB. 57.
(3) [1908] 1 KB. 174,
(4) [1800] 2 QB. 790.
{5) [1914] 3 K.B. 1086,
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—

In my opinion, the transfer to Mizs Wall of the proceeds of the
debenture for £10,000 was clearly a settlement within the Tmean-
ing of section 42 and is decordingly void as against the Trustee,

I will deal next with the third itean, which is expressed to re.
late to “Payment of carpet for daughter's residence”, At ‘he
first hesring, Mr Lincoln conceded that if this were the gift of
a carpet, he could not deny that it was a settlement, but he argy.
ed that the claim was so loosely expressed that it might relate
to the cleaning and sepair of 3 carpet. The evidence subseguerst.
Iy produced by the respondents shows that this was in fact the
gift of a carpel. Mr Lincoln made {he point, very rightly, that
the claim should have been for the delivery up of the carpet,
not for the amount paid for i, and Mr Triay conceded this, while
making an allernative claim to the price under the TFrandulent
Conveyances Act, 1571, somelimes referred to as the Statute of
Elzabeth, sections 1, 2, 8 and 3 of which apply in Gibraltar by
virtue of section 301) (a) of the Application of English Law Qr-
dinance (Cap, 5). 1 hold that the Eift was a settlement and that
the Trustee is entitled to have the carpet handed oves to him.

The seventh item can be dispozed of very brielly, subject to
what I shall have to say later about the 1571 Act, It is deseribed
as a payment to Verano Brothers on account for his daughter. No
further information has been furnished about this item and
there is nothing even to suggest that the payment constituted a
settlement.

There are seven items, the second, fourth, fifth, sixth, eighth,
tentle and twelfth, totally  £4534.79, which all represent pay-
trents made by the company from the debtor's ACCOUNE to trades.
men for repairs and improvements to the house in which  Miss
Wall and her parents resided, a howse which was bought by Miss
Wall with moneys given her by the debtor and which is, and was
at all material times, her property. Mr Triay claimed that these
payments amounted to settlements within the meaning of soet
lom 42, although he conceded that this was a doubiful proposi.
tiom.

Mr Lincoln began by submitting that these claims invalved a
fiction: that of a notional zifl of cash to Miss Wall and the .ubse-
quent employment by her of tradesmen, With respect, I do not
agree. A gift may well be effected through an agent, such as a
broker: the donor's bank account will in due course show a pay-
ment to the agent but the reality of the transaction will still be

b
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the gift from the donor do the donee. So in the present case, if
the debtor paid tradesmen to carry out works for the imprave
ment of Miss Wall's property, it seems {0 me that the substanca
of the transaction is & gift to Miss Wall, and that there is ne
need to invoke any fiction,

Mr Lincoln developed the proposition of a legal fiction by ar-
guing that the gift of money was intended to be spent immedi-
ately on the repairs and therefore that the element of permanen.
e was missing. He argued that this element of permanence must
attach to the zift itself, not to the werk to which it was spanl.
With respect, T do not think this a valid argument, The element
of permanence is in 1he mind of the donor; Bt iz 1he imtention o
vonfer a lasting bencfit that distinguishes a soetiloment  from &
gift intended for imimediate enjoyment, not what happens in the
event — see Re Vonsittort (supra). Here, T think, 2 permanent
benefit was cleariv intended.

Mr Lincoln furilier submitted that gifts of this nuinse could
net amount to setilements because the improvoments and 1e-
pairs merged immodiately in the buildinge on bl e ww
was done. He argued that property that is seitid, ihewgh il may
be transmuted, must be capable of boing oood T

feresting and difficult problem. My Lineeon oo obve puthnrity
for his proposition, and I know of nie Tleors ke a0 roferopep e
tracing money in the judgment of Mallow g, im B Ploges {10
but none in the judgment of Cave, T with which Wills J. aure-

ed. That was a case where money had bern shven by a father
tc his som to enablc him set hinsell up in husiness and it app-
pars to have been orgued on behalf of the trusice in the father's
bankruptey that the money so given could be traced as Forming
part of the capital remaining in that business, In re Plummer
{supra), another cise of an alleged  gill by & father to a son,
counsel for the son used the argument that the money bad been
spent and so could not be traced and Lord Alverstone M., deal
ing with the law renerally, said

<If there is a vift by a father of money rr proceeds of pro-
perty which can be traced, and the money or proceeds is or
are intended to be retained or preserved = the property of the
domee, ihat money or those procesds will be property n
'settlement’ .

(1) 15 Q.ED. 632,
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Collins, L., in the same case, said

“I do mol think it is possible, under 5. 47, to avoid 2 trans.
action between fwther and son where the son has purchased a
business with money  advanced to him by the father, if the
business is of such a character that it is impossible afterwards
to trace the money, as, for instance, in the case of a timber
merchant's business, where the money actually employed and
spent in earrying on the business cannot be afterwards drawn
OuL: it is impossible, in my opinion, to tres! such a transa-tion
as the subject matter of & ‘settlement’ within the section.

MNone of these remarks goes 1o the vatio decidend) of the cose
and they may, I thinlk, properly be regarded as obiter dicta,

My twn view, which [ put forward with some diffidence, iy
that the traceability of the money is irrelevant to the question
woether it was settbed. Whether or ot meney was settled has
to be decided. T think, a5 at the time when the gifi was made, The
ruestion whother it can be recovered iz, however, another mal.
wor and deponds on the situation whes the official trustee makes
nis claim, and obviousy assels cannot he recovered which can.
not be traced. Not all money seitled is recoverable, because it s
well established that a donee  cannot be required  to restore
maney that he has spent — see Be Tankard (supra) and Re
Plumamer {supra) — excopt, of course, where the clement of
endowment adheres to <he property surchaced with the money.
The order that is made s not that the donee  account for  the
meney or property that the debtor sottled, byt that he  account
For what remains of it in his hands,

There is a Tundamental difference hetweon procecding of
the present kind and an action for damages A porson against
whom damagss are awarded must find (hem out of his own re-
sources, but a persen who has been the henmellclary of a  sottle-
ment has no liability in the settlor's bankruptcy beyond the
settled property semaining in his hands, Tis orlginal value is
immaterial, because he must hand it aver, whether ity valye
has appreciated or depreciated.

Settled propeity may be merged with othes property and still
be recoverable, For cxample, a beneficiry may add the proceeds
af scttled progerty to meney of his own and invest the whole in
War Loan. In such case, iF the setilement jx avoided, §E is & mere
rstler of arithmetic to decide how moeh of the War Loan Ie-
presents the settled property and that amount can be sold for the

g
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benefit of the official frustes. It |3 quite oltherwise with money
spent on the repair or improvement of Tepl property. 1t wonld
ae absurd to sugsess that the house anould Do sold to realize the
velue of the repairs, and, if it were i would be impossible to
aseertain what preportion of the procesds of sl v as attributable
tu the repairs and improvements. In y view, the items of monoy
spent on repzirs and improvements, though 1 think tochni ally
stitled, are 1rrecoverable under seciiom 42

b will deal next with the additional ¢laim added tc the notice
of motion by amendment. The last credit in the debtor's account
with the company is a sum of £3.805.00 transt crred  [rom the
dJournal, Mr Hassan, in his cross-examination. said that when
he was auditing the company's books in August  or September
1977, he was told that this amouni, which appeared  as a dely
or debts dupg from the company, had in fael ween paid Ly the
debtor out of his own moneys al some date unknown., He had
accordingly credited the debtor's account and at the same tipo
debited, #n favour of Miss Wall, sum of t2261 with which I shall
have occasion to deal laer. He said he had no knowiades of 1he
receiving order that had been made against the debtor, and he
treated the matler a5 a mers reclification,

f:‘--aur!:.-' this was a delt due from thee chmpany e the deldos
and when eredited to the debtor's account.  should have Tam
beld om behalf of the Trastee. This s alter the gazetting of 1he
receiving arder, amd nn dispozal of the money could properly
be made, Mr Triay sizzesied that an item of £1.312.235 izt
be a legitimate set-off, but with respect 1o not think this is the
correct approach. 1 think it proper to look al lhe stale of the
account immediately before Mr Hassan made hbs entrivs. Ace
ording to my reckoning, the account was then  overdrawn by
£1,175.45 and I think the company was entitled to set off that
amount. The company is therefore liahle Lo pay the Trusiee the
sum ol £2,630.45 less the balance shown on the account of
£360.45, if that sum has already been paid over 1o the Trusiee,

This declsion makes it unnecessary to consider the fourteenth
and fifteenth items, although 1 shall do so later by way of alter-
native.

That leaves twoilems, the eleventn and thireenth. These relaly
to two sums payable by Miss Wall for income Lux but paid by
the company from the debior's account In his opening add-
ress, Mr Triay said that he was claiming these items under the

g
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1571 Act, while relying on the Act also as an alternative ground
for all the other ltems if his basic claims were rejected. Fhis is
an Act which operates to avoid conveyances and transfers in-
tended to defeat or delay creditors. In his final address, Mr
Triay took a broad brush appreach and claimed that the Act
avoided all 1he transactions as manifestations of a general frau
dulent course of action, His argument, based on copies of letters,
was thal the debtor, aggrieved by an incident in 1973 and having
failed o get satisfaction through approaches to the authorities,
had, early in 1974, expressed an intention to take the law into
his own nands. He then began writing a book which contained
grave libels, and references in the correspondence show that he
was not unaware of the danger ihat he might be sned. From that
time, he had steadily and consisiently divesled himself of his
assels, 50 1hat if the plaintifl were awarded substantial damages,
he would e able to recover little or nothing. Mr Triay places
come relignee on the case of Ex. p. Russell, in re Butlerworth (1)
in which a solveni man made a settlement on  his wife and
children, shortly before embarking on a hazardous business ene
terprise, Mr Triay argued that in writing hiz book, the debtor
hail been embarking on a hazavdous enterprise, and that, al-
thuugh e was solvent when he piade the payments, they were
made to defeal or delay ereditors, or at least one potential
creditor, the plaintilf whe was suing him for libel.

My Lincoln submitted that this argumem was far-fetched, and
he argued that noet only was the onus on the Trustee, but also
that it was a particularly heavy ong since the allegation was
guagi-criminal in nature. With respect, [ de not think any
question of onus arises, since the relevant facts are not in dis-
pute, The only question is whether a particular inference may
vr may not properly be drawn from admittad facls, and since
no consideration passed from Miss Wall to ihe debtor, it 15 an
inference that it is not difficult to draw,

Relying on affidavit evidence from the Aehtor, his bank
manager and his nephew. Mr Lincoln then submitted that the
debtor had, as long ago as 1962, began tramsferring his assets
to his wife and daughter, a perfectly proper cirse of action in
a man who was then indisputably selvent.

In the light of earller and cubetantial gifts, the later gifts are
merely the continuance of that course of action without any

(1) (18821 19 Ch. D. 588
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sinister implication. That is a persuasive argument but I have
looked at the exhibited accounts and it appears fo me that there
Was an apparent change of poliey in 1976, Prior to thal year,
the debtor appears to have kept a comfortable balance in his
account, consistent with his reputation, according to the evid-
BACE, 85 a man scrupulous in paying his debts, whose account
was never overdrawn. In 15976, the account was run down virt.
ually 1o nothing and in January, 1977, it was overdrawn,

Mr Lincoln placed much reliznee on the case of 1. Mercer
In re Wise (1) At first sight, it is persuasive, because it is a
case where a man who, having had a breach of promise case
instituted against Bim, received a legacy and settled it on his
wife, Following judgment against him, deseribed a5 a “startling
verdiet”, he was made bankrupt bui the sertlement was upheld.
Mr Lincolm relied om it for the proposition that 4 person facing
an getion the resull of which is a matier of speculation, must
not be presumed to have had the intent to defeat creditors, me.
rely because that is what happens in the event, As a general
proposition, I would respectfully agree.  But tiae case is Very
different. Breach of promise hag always been a most uncertain
cause of action; there was only a single settlement; and the
court was not prepared (o infer an mnient to defeat the plaintiff's
claim. Here, the facis are very different. The libel appears to
have been a ealewlated aet of revenge and I think the debim
must always have had in mind the pussibility of substantial dam-
ages being awarded against him, Having earlier had a general
policy of settling his assets on his wife and daughter by substan.
tial gifts at intervals, he changed to a detailed policy of keeping
his credit balsnce at a minimum. This appears particularly in
certain tramsaction to which I shall refer shortly. By the date
of the act of bankruptey, 1he account appeared  substantiallv
overdrawn.

I cannot, however, accept Mr Triay's broad brush approach.
The 1371 Act, like the later bankruptey acls, operates to avoid
transactions. I think each transaction must be looked at on its
merits, Finding, as I do, that the debtor's change of policy ocou-
red in 1976, after the suit had been liled, and noi at the earlier
date when the writing of the book was undertaken, I would not
Lave felt justified in avolding the 1973 gift of £10.000 under the
1571 Act, as it would have been much harder to infer a dishon.

(1} (1886 17 Q.B.D, 280,
1
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est intention at that date. The same does oot 2pply to the gift
of the carpet, which would, I think, have been caught by the Act

The 1271 Act, like section 42, gives a right e recover the
propevs Cibposed of, noi a right to damages, so for the reasons
[ pave wien dealing with seution 42, [ do not think the cost of
Lhe repairs and improvemnents to Miss Wall's house are recover.
aldle vuonder ihe Act,

Tiee o pavinents of income tax are in a different category.
The fax was @ debl due by Bliss Wall and in my opinion, for the
deluoy Lo pay bis daughler s debts was substariially the same
as giving lhee the money, Had he not paid the lax, she would
fave had to do w0, edther from her acccunt with he company
or frum oloer somcves, |uini these payments weire made o ake
the meaney out of the reach of the plaintiff in the libel aciion, if
he succeeded. For the sabie of completeness, | should  perhapes
add that the 1571 Act did not originally apply to choses in acilon
or pnoney, bul ety v Edivunds (1) is authoity for saying
that detts and cbozes in action lell within the purview of (he

AT Rooil Gy LICEsNe 5uh S0l T oekbciiion  proccedings amld
Wae sovie poost o apely foomoasy, which can be inken under a
wril i Jioiae ciwer section 12 of the Judgments Ael,  1H3H,
which was applied to Gibraltar by the Application of  English
Law Ordinance, [ ihink these gifs effecied by the payment of
income fax ave void and most be repaid.

In case mny decision on the claim againsl the company is re-
versed on appeal, 1 should express my opinion an the fourtecnth
and fifiesnth Hews. Che fourteenth fem  was a payment  of
461 o an cleclrician foy  repairs lo Miss Wall's house,  The
fiftecrsth was a crodit of £2,261 passed to Miss Wall’s  account.
Aceprcing to My Hassan's affidavit, the sum of 2451 was includ-
ed i1 the £2251 and the latier sum was the corraelion of Wroty
citbeion oce Y e compainy's DosliRoeper Ineriscianing
tiom . b admitied (hat he did not know whether the entrles hald
been made wy mistoke or under instroctions

Beloie that, Mr Triay had argued ihat even il the eniry re-
lating to the £2261 weee a correction, the position had been
in law thal Miss Wall was a ceeditor of the debtor and that since
she lad been paid within three months of the bankrupley, this
was o raudulent preference within the meaning of section 44 of
the Bankiuptey Ordinance.

(1) [ls04] P. 362,
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Between the iwo hearings, an affidavit made by Mr Garbaring,
the company's hook-keeper, was filed. This I accepl without
hesitation, and reading it with the accounts that have been exhi-
bited, the picture that emerges is as follows, On 13 December
1874, the balance on the debtor's account was £137.80. On that
day, a cheque in favour of Mr Ellul for £300 was drawn on Miss
Walls account. On 20 January 1977 a cheque for £461 in [avour
of an electrician for work on Miss Walls house was debited to
the deblor’s account, causing it to be overdrawn by £327.10. On
the last day of the month, the book-keeper saw that the debtor's
account was overdrawn, debited the item of £461 to Miss Wall's
account and credited the debtor's, The balance an the debtors
acertint was then again £137.000 On 16 March 1977, & cheque
in Lavour of Mr Ellul of £500 was debited to Miss Wall's account,
On 28 March 1877 a cash cheque for ELODD, which i is agreed
represenied legal fees, was debited to Miss Wall's account. On
41 Mareh, 1977, the day before the act of banlropley, the deb-
tor's account was debited with the sum of £1,313 535, causing
the accomn! to be overdrawn to the extent of £1.17545.  In
August or September 1977, as I have already narrated, the
accountant, Mr Hassan, discovered that the debtor was entitled
to a credit of £3805.90. Now that the account was in credit,
it was immetiately debited with the sum of £2,2681. representing
the sums of £300, £461, £500 and £1,000, The only  reasonable
conclusion is that these four sums bad been lent to the debtor
by his daughter to keep his account in cradii, unless her account
were a mere nominee account for his. This conclusion ls con-
firmed by a receipt, exhibited fo an affidavit by Mr Budhrani,
showing a payment on 4 Apri] 1977 of £2,950 by Miss Wall on
account of legal fees due from her father. Mr Ellul has stated
that he is instructed by Miss Wall to claim this sum as a debt in
the bankruptey. Had I not found for the Trustee against the
company in respect of the credit of £3 30590, T should have had
no hesitation in holding that the sum of £2,261 war 2 fraudulent
preference, recoverable by the Trustes, [ accept that the four
teenth item, the claim 1o £481, does not lie,

[The formal declarations and orders that follow have boen
mitted],
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