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LAW REPORTS

Note: These Reports are cited thus —
(1978) Gib. L.R.

TOLLAMD v. R.
Court of Appeal
Forbes, P., Hogan and Unsworth, JJ. A,
3, 4 October 1978

Evidence — rape — corroboration of comploingnt’s evidence
Appeal — appeal against conviction — whether courl's power o
revise sentence may be invoked by appellant who has not sought
leave to appeal against sentence — Gibraltar Court of Appeal
Ordinance, 5. 17 (4)

The appellant was charged on six counts of rape, two of inde-
cent assault and one of attempted bugeery. He was convicted
on one count of rape and sentenced to four years imprisonment,
He appealed against conviction, There was no appeal against
sentence but counsel for the appellant invited the court to consi-
der it of its own motion. The court rejected, without reasons,
all but two of the grounds of appeal. After considering and re.
jecting those two grounds, the court dealt with the sentence, redu-
cing it to one of imprisonment for three years.

HELD: (1) The trial judge, in expressing his opinion that the
nature of the defence of itself excluded the possibility of honest
belief in consent, was not in effect withdrawing that lssue from
the jury.

(2) A direction that the jury should first decide whether they
believed the complainant and only if they did, should they lock
for corroboration was unduly favourable to the defence: the jury
were entitled to look at all the evidence, including the corroho-
rative evidence, is deciding whether to believe the complainant.

(3) The fact that the jury convicted on one count and aequit-
ted on the others was capable of logical explanation and there-
fore not inconsistent or unsatisfactory.
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Tollond v. R, [1978]

Per curiam, Subsection (4} of 5. 17 of the Gibraltar Court of
Appeal Ordinance should not be yseq 50 as to enable an appel.
lant to appeal against sentence, whep he has nat given notice of
application for leave to appeal.

Cases referred tg in the judgment

Stoddart (1909) 2 ¢p. App. R. 217
Cumbo v. R. Cr. App. 1 of 1978

Appeal

This was an appeal against conviction of rape passed in the
Supreme Court,

H K. Budhranj for the appellant
C. Finch for the Crown

9 October 1978: The following judgment was read—

The appellant wase charged on six counts of rape, two counts of
indecent assault ang one count of attempted buggery, He was
tried in the Supreme Court before the learneqd Chief Justice sit-
ting with g Jury and, on 23 June 1978, was convicted on the first
count of rape. He wag sentenced to foyr years imprizsonment,
He has appealed ig this court against hiz convictinn,

[After setting out the facts in detail and the grounds of appeal, the
Judgment continues|

summing up on the jssyes raised in these Erounds of appeal. As
waz said by the Lord Chief Justice in the vase of Stoddore (1)—

“Every summing up must be regarded in the light of
the conduct of the trial and the questions which haye
been raised by the counsel for the prosecution and for
the defence respectively.  This Court does not sit to
consider whether this or that phrase was the hest that
might have beep chosen, or whelher a direction which
has been attacked might have been fuller Or mere comn.

(1) (1909) 2 Cr. App. R. 217, at p. 248,
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Tullend v B, [197:E|

venently imprismd. or whetlar othar inpicsp which
mikght have Boen deall with on olhier oezastons shomld
vy been iniroduced.  This Cosrl ils here to adminls
Ler mastice and io dead wilh vald abjeotions 1o mabiers
which may have led 1o & miscarriage of justice.”

We cannod find that there hae been any mistake oF asekssen an
the gart of the arned Chied Justics in relation o these grounsds
of appeal whieh might resmnably have led 1o & miscarriage o8
justiee.

Ground § of the Memarandum of Appial (1) raised, in our
nlon. & mese suliiastisl |ssoe, naiely, whither the learned Chief
Austice, im axpressing his views as b the eifect of the defence put
foeward in the trial moort (nesely that the complalnant was a
wllling pariner threughoul) o= the peesible defence of ax honest
balsl in the sompleinanls consenl, cfociively withdrew ihsi
Iisme from the Jury. The jussage somplained of reads

“But wihal ke dufindant canne: da, he cannol say: miy
evidentin b hal she was a willisg parteer, ber evidence
15 1hat s2w was nol, if you disbelievs bath of us you cam
pluck oul of the air & thisd vergan,  He canmet producs
a varslon which & Ineotsisient hoth with Bis ows el
disice and with that «f ibs complainant =

Lankad al in ssolotion thed puape could pive rise o same sm-
=iy, st when seem in 1kw context where It appears, and in the
Eght of the summing up & & whels, the court Is satlsficd that thn
bsup wa not withdrawn from the Jary. The learned Cheef Jus-
lice had put ihe ese caredully ts The Jury at a= earlier slage,
indicating faetary which might pessitly Bave Jed the appellast 2o
Believe the complainasd was & willing pariner.  The Chiel Jus.
ftew cenlineed-

“When it comes ts the tvirls of the night of the 13th
you must cansider whather he could have theught that
her submissios wis mnsent Hi may have drawn a
cicluslon fram Uhe fact thai the dose was not lockesd,

11y *“That ke liarnid Chiel Justice failed bo Jeave ts the jury
Hha il M 1 h sl

r dhe apg 1y that
e campladrant wis consentlayg evin shough in fs) she was
ol
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Tolland v. R. [1578]

He may have drawn a conclusion [rom the fact that she
did not seream and of course you may well think that
he iz a man with a certain vanity who might think him-
self very attractive to young women, But it seems to
me, now 1 arn giving you my own opinicn which does not
bind you at all because you must make up your minds
on this, but it seems 1o me that the defendant by his wwn
evidence has deprived himsell of this, you might call
it & defence, saying that he thought she consented. If
he had supported her evidence or gone along with it to
a considerable degree, if he had merely spoken of pas
sive acceplance of his advances, then you might have
considered that he had mistaken submisslon [or consent.
But the defendant went much further. In relation to
the first visit to the bedroom he said it was the girl who
started, who made the first sexual advance, He said
that she was even more {riendly on the second occasion,
He sald that she was just as eager as he was,  Well,
you can believe his evidence in which case you have her
as a fully co-operating partner.  Or you can believe her
evidence that she was an unwilling and resisting part
ner. But what the defendant cannoi do, he cannoet say:
my evidence is that she was a willing partner, her evi-
dence is that she was not, il you dishelieve both of us
vou can pluck out of the air a third version. He can
not produce a version which Is inconsistent both with
hiz own evidence and with that of the eomplainant.”

Whilst the implications, for this particular issue, of the appel-
lant’s alleged answers to the police, and his written statement
might have been more fully explained, a majority of the court
is satisfied that the jury could have been in no doubt as to how
they should approach this issue when considering the evidence
as a whole. Consequently, this ground of appeal must fail.

There remains ground 8, and we consider that the only point
of substance arises under paragraph f{c). (1) The remaining
(1) "8 That the conviclion Is unsafe and UnsaTISTATIOTY rEving

regard to all the circumstances of the case and especially Lo
the following facts: —

{¢) the absence of evidence or sufficient evidence of lack
of consent on the part of the complainant having re-
gard to the jury's acquittal of the appellant on seven
other counts in which consent was in issue;".
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Tollond v. R. [1878]

paragraphs raise questions of fact which were fairly before the
jury, and there was ample evidence on which they could reach
their conclusion.

Paragraph (e) of ground 8, however, raises the guestion of the
consistency of the jury’s verdiet in convieting the appellant on a
single count of rape only. We cannot know the fury’s reasons
for their verdict, but there gre two possible and logical routes
by which they could have reached their conclusion. In the first
place the learned Chief Justice had directed the jury that they
must decide first whether they believed the pgmplainant, and thal
unless they believed the complainant that was an end of the mat-
ter. That they should not look for corroborative evidence to de-
cide whether they believed the complainant or nol, and that, only
if they did believe the complainant, should they then ook for
corroborative evidence to make doubly sure. We think, with res.
pect, that thig is unduly favourable to the defence. We consi-
der that a jury is entitled to look at all the evidence before them
in considering whether to believe the complainant, including any
corroborative evidence. The learned Chief Justice’s directions
o the need to look for corroboration before convicting, however,
was correct and stringent. The jury could well, we consider,
have taken the view that the appellant’s answers and statemenl
to the police provided corroboration in respect of the first act of
rape, but In respect of that act of rape only, and that therefore
they should conviet on that count only. Alternatively, the jury
could have concluded, that since the complainant at some slage
submitted to the appellant, he might genuinely have believed
her to be consenting except in respect of the first act of rape. In
either case the jury's verdict is logical on the evidence in the
case, ‘There was, of course, ample evidence of lack of
consent in the complainant's evidence which, on the learned
Chief Justice's direction, the jury must have believed if they
were to conviet at all. This ground also must fail.

Accordingly, the appeal against conviction is dismissed.

As regards sentence, although there was no appeal against sen-
tence, we were invited to consider it under the provisions of
s. 17(4) of the Gibraltar Court of Appeal Ordinance (Cap. 170).

The court is of the opinion that this subsection should not be
used so as to enable an appellant to appeal against sentence, when
he has not given notice of application for leave to appeal against
sentence.
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Tolland v, R. [1978]

In the present case, however, a majority of the court feels that
the courl should, of its own motion, exercise its powers under
5. 17(4) of Cap. 170. The majority consider, that the cireumstan-
ces of the offence in the present case, were very different and sub-
tantially less viclous than those in Cumbo v, The Gueen (1), and
although there may have been particular reasons which led to
the sentences in that case being somewhat lighter than might
have been expected, the majority consider that the appellant in
this case could well feel that he had a justifiable sense of grie-
vance, if he found himself serving a senience of similar length
for an offence which must be regarded as less heinous than the
majority of those in the Cumbo case.

Consequenily, the sentence of four vears is set aside and re-
placed by a sentence of three vears.

(1) Cr. App. 1 of 1976
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