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Criminal low — perjury — materiality of false evidence
Criminal law — perjury — wilfulness — effect of surprise
Verdict — rider added by jury — ambiguity

The appellant was convicted in the Supreme Court of perjury,
the charge arising out of evidence he had given in the magistrates’
court. The jury added a rider to their verdict referring to the
fact that the offence had been committed instinctively and on the
spur of the moment. On appeal, it was argued that the false
evidence was not material to the issue before the magistrates’
court, that it had not been distinctively and clearly bronght {o the
attention of the appellant, that the rider negatived the element
of wilfulness and that the verdict should be regarded as an
acquittal in law,

HELD: The rider introduced an element of ambiguity into the
verdict and accordingly the appeal would be allowed.
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Drimmie v. The Queen [1878]

Appeal

This was an appeal from the Supreme Court to the Court of
Appeal against convietion and sentence for perjury. The appeal
wag allowed and the convictlon quashed, reasons being reserved,

A, B, Serfaty for the appellant
E. Thistlewaite for the Crown

14 July 1978: The following reasons for judgment werp
delivered —

The appellant appealed against his conviction lfor perjury
under 5. 203(1) of the Criminal Offences Ordinance (Cap. 37).
After hearing counsel for the appellant and Crown Counsel for
the respondent we allowed the appeal and quashed the convic-
tion and sentence. We now give our reasons.

The appellant was a constable in the Gibraltar Police Force.
On 8 December 1977 & youth called Mark Phillips was arrested
by the appellant and another constable in Main Street, Gibraltar,
for being found drunk in a public place contrary to s 232 of the
Criminal Offences Ordinance,  Subsequently, when charged in
the magistrates’ court, Phillips at first pleaded guilty but, after
the prosecution had outlined the case and on being asked by the
magistrate if he had anything to say, he gave his version of the
event and he was advised to plead not guilty. He then changed
his earlier plea.

The appellant was called as a witness for the prosecution
and having given an account of the condition in which he found
Phillips, the latter put questions in cross examination designed
to show that the appellant, in breach of the rules applicable to
his police service, had obtained a window cleaning contract from
the R.AF. that he had employed Phillips to do some of the clea-
ning work; that there was a sum of £6 owing to Phillips in res.
pect of this work, and that it was Phillips' request for this money
and not Phillips” drunken condition which prompted the arrest.
In answer to these guestions the appellant denied owing any mo-
ney and amplified this denial by an assertion. which emerged in
somewhat different words from a number of witnesses, that the
contract had nothing to do with him and was made with his wife.

The perjury charge was laid in respect of these answers and
the prosecution produced evidence that the appellant had in fact
joimed with a lady, not his wife, for the purpose of forming a
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Drimmie v. The Queen [1878]

company which received a contract for window cleaning from the
RAF. and that he had engaged labour, including that of Phil-
lips, for the purpose of fulfilling the contract; but it was not esta-
blished whether any debt of £6 was or was not owing to Phillips.

The grounds of appeal with which this court has been con-
verned can be compendiouszly and briefly stated as follows:

ta) the false evidence was not material to the issue belore
the magistrates™ court;

thi the alleged {alsc statement was not distinetly and clearly

Lrought fo the attention of the appellant in the magis
trates’ court; and

{c) the jury did not find the accused guilty as a rider to
the verdiel negatived the essential element of wilful-
ness.

The appellant undoubtedly told a lie when he zaid the con-
tract was with his wife. This is reprehenszible conduet in anvhady
and particalarly reprehensible in o policeman.  Moreover, he
told it on oath.  Bul for perjury semething more is requived
and the additional element is succincily stated in a case to which
counsel for the appellant referred, R v, Care (1), where Kelly,
C.B., said:

“This is an indictment for pevjury, on the trial af whieh
offence it is necessary to prove first that perjury was com.
mitted, that is that the party charged has deposed on oath
to something that it unirue; and, secondly, that that ewvi.
dence is material to the issue before the tribunal where
the inquiry takes place.”

Counsel ¢onceded that, on the gquestion of materiality, one
could find in the reports of earlier cases examples which appear-
ed to tell for and against his submission that the appellant's
slatement was not malerial.  He instanced The Queen ». Tyson
2} as one which could weigh against him.

In that case the accused swore in support of an alibi that he
was in a cerfain house al the time of a robbery. and supported
that statement by saving he had lived in that house for the last
two years and had never been absent from it for more than two
or three nights together during that time. In fact he had been
(1) (IB67) 10 Cox 564
(2) (1867) L.R. 1 C.C.R. 107
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B'mmme v. The Queéen [1878]

in prison during one of those years. It was held that the second
and third allegations were material as tending to render the first
more credible.

On the other side of the line counsel put R. v. Holden (1),
decided some fifteen years later, when the question was whether
A on seeing B kick and strike a horse had used language caleu.
lated to make B commit a breach of the peace. B denied that
he had kicked and struck the horse. Miller, J., after consulting
Lush, J., held this statement to be merely collateral to the issue.

That conclusion seems open to question and less readily
acceptable than the approach in the more recent case of Sweet-
Escott (2). where a witness giving evidence on a blackmail charge
in 1870 untruthfully denied in cross examination convictions for
offences prior to 1950, Lawton, J., held this could not found a
charge for perjury as it was unlikely to affect his credibility and
standing with the tribunal in 1970 and consequently was not
material.

Relying on 5. 31B of the Criminal Justice Administration
Ordinance, which introduced the principle of written or oral
admissions in criminal proceedings, counsel argued that Phillips’
admission in the magistrates' eourt that he was drunk and in a
public place meant that the appellant's answer about the RAF.
contract was not material to any issue in the case before the ma-
gistrate.

Counsel for the Crown, on the other hand, maintained that
since the degree and extent of Phillips’ drunkenness was  dispu-
ted and this could have particularly affected the measure of any
punishment imposed, the evidence was material to an issue.

Phillips in cross examination admitted to being drunk and his
account of the liguor consumed would certainly point that way.
He also admitted that his object in introducing the R.AF. con.
fract was to make trouble for the appellant, by which he appears
to have meant disciplinary procedure in the case, whilst the
appellant said his object in denying the contraet and referring
to his wife was to try and avoid action by his superiors because
of engaging in a commercial activily outside his job.

(1) {1872) 12 Cox 1686,
{2} (1971) 55 Cr.App.R. 316.
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Drimmie v. The Quéen [18978)

The introduction of this side issue seems to have done little
harm to Phillips and may indeed have helped him because, if
the evidenee given in the court below fairly reflected that before
the maglstrate, the reasons for an  acquittal are not  readily
apparent.

Cerlainly the relevance of the contract 1o the matter in
issue before the magistrate was tenuous. It Is not easy to see
thte precise bearing of the alleged demand for £6 on the degree
of drunkenness — as distinet from the fact of drunkenness which
seems not to have been in dispute. As already indicated, the
position as to the debt of £6 scems not to have been determined,
but a claim for it, justified or unjustified, and consequent irvita-
tion, could hardly have been rendered less likely by the untruth-
ful element in the appellant’s evidence: the reference to his
wife. Had he restricted his reply merely 1o saying he had no
comiract, which might have been techmically justified on the
ground that it was a company contract, the implied refutation
of Phillips' evidence would have Leen stronger. Given the nor-
mal approach to man and wife, the demand for £6 was litlle less
unlikely to have been made if the contract was with his wife
rather than with himself.

It was a borderline case coming, it would seem, rather closer
to Holder (supra) than to Tyson (supra),  Conseguently we were
disposed to think thal the materialily of the evidence was no
more than marginal,

In this connection we have not overlooked the statement in
Russell on Crime (12th Ed. p.206) that “it is not necessary to
consider to what degree the false evidence was material to the
issue, but it is encugh that the point was circumstantially mate-
rial.”"  Of the two cases guoted for the proposition, R. v. Muscol
{1y ends with the statement that “it must be a material circum-
stance, a circamstance of that weight that without it (the wit-
nezs) could not hope to find  credit with the jury', which proba-
bly puts the test too high but does not suggest that the minimal
character of the materiality should be ignored any more than
does the statement in Blackstone’s Commentaries (23rd Ed. p. 161)
that a lie in regard to some “trifling collateral circumstance”
would not amount to perjury. The report of the other case, R, v.
Grigpe (2), which says ©'If a man speak to the credit of a witness,

(1) (1713) 10 Mod. Rep. 192.
(2) 88 E.R. 1220.
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which is not directly to the issue, yet is false, that is perjury’,
is, perhaps, more helpful in a note (1) of a case where it was sug-
gested that the plaintiff being a “cautious” man was unlikely to
have lent money without a note and testimony that he had lent a
greater sum without a note was held to be material.

However, because of the view we have taken of g later ground
of appeal, we do not find |t necessary Lo explore this aspect more
extensively or to express a more conclusive opinion on i1,

We turn to the grounds set out under () and () above
which are closely related and can be convenient Iy put together.

Counsel referved to K. o, Stola fy 12) as establishing the prin-
ciple that to ground a charge of perjury it is necessary hat the
statements alleged to be false should be clearly distinguished
and thus brought specilically to the atlention of the person char-
ged. The case does seem to imply on apmroach of the kind
and is quoled as authorily for it in subsequent cases and text
books, but. agnir, the decision itself, as reported, despite the emi-
nence of the judge conceined, seems open to question. A swore
that B who lodged with him was never absent from his lodgings
on any Sunday,  Pollock, C.B., beld that A's attention should
have been drawn to the particular Sunday in question,

In the later Reserved Crown Case of K. v, Lowden (31, Stol-
ady was quoted as authority for an objection that an indictment
for perjury was too general when it alleged that the accused
swore "he had never received any coals from . The objec-
tion was overruled but the headnote reads:

“At the trial the prisoner was asked three or four times by
the advocate and judge whether he did at any time, either
on his own account or that of A. have any coals on credit
from P, to which the prisoner always answered *1 did not'.

“Held, that the prisoner’s attention was sufficiently called
to the subject so a5 to found » charge of perjury upon the
ANSWER. ;

Counsel maintained that the decisions emphasised the need
to isolate, identify and bring very clearly to the attention of the

(1) At p. 1222,
{(Z) (1858) 1 F. & F. 518.
A{3) (1871) 24 L.T. 232,
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accused the precise matter on which he is alleged to be lying.
They stood in contrast, counsel said, with the instant case where
the appellant's untruthful assertion emerged from a somewhat
confused interchange between Phillips and the accused, the pre-
cise details of which differed in the recollection of one witness
from that of another and where Phillips’ gquestions involved
maore than one allegation at a time and were only partly gueries
and partly assertions of fact. The answers had a measure of
ambiguity, counsel argued, very different from the clarity so
assiduously sought in London's case (supra). Moreover, coun-
sel continued, the answer was blurted out on the spur of the mo.
ment without due consideration and lacked the deliberation and
wilful quality required for perjury.

Az justification for the latter proposition, counsel referred
us to a number of authorities, including

Stephen's Commentaries (5th Ed. Vol. 4, p.278);

Blackstone's Commentaries (published by Chitty in 1028,
Vol 4. p.137);

Russzell on Crimes (12th Ed. Vol, 1, p.300);

Halsbury's Laws of England (4th Ed. Vol. 11, para. 938);

Words and Phrases (1970 Ed. Vol. 5, p.336)

Of these we would only mention Russell on Crimes, where it is
said:

“The evidence must be given wilfully, ie. with some de-
gree of deliberation. It cannot be regarded as wilful or
corrupt perjury if given through surprise or inattention
or mistake. It must be given intentionally”

Blackstone's Commentaries on 1he Laws of England (23rd Ed,
p.161):

“The perjury must also be corrupt (that is, committed
malo-animo, wilful, positive and absolute not upon sur
prise, or the like”

Witness had spoken, counsel said, of the appellant being sur-
prised when Phillips put to him the matter of the window eclean-
ing contract and the jury were clearly impressed by this aspect
because in a rider to their verdict, they said:

“However, the jury in reaching this decision have been
very conscious of the fact that the offence was committed
67
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instinetively and on the spur of the moment for self.
preservation and was in no way intended to damage any
party in the case in which it was uttered.”
In view of this rider we granted leave to add a ground of appeal
raising the question whether the jury's verdict should be regar-
ded as an acguittal in law.

Counsel for the Crown sought to meet the argument about
amblguity and failure to bring this matter sufficiently to the at-
tention of the appellant, as well as the argument about surprise,
by saying that the appellant knew very well at what the questions
were aimed and also knew what to expect, since he had heen
warned beforehand by a police witness, Sergt. Viagas, of the Kind
of allegation Phillips was going to make against him, whilst the
appellant’s own testimony indicated that be deliberately denled
having a personal contract so as to avoid having trouble with
hig superior officers.

Moreover, said counsel, “wilfully” was held in FRyan
(1) to mean no more than “intentionally’’ and this element was
fully satisfied in the instant case by the appellant’s desire to
avold disciplinary proceedings and by the direction of his answer
to that purpose.

Crown Counsel very fairly confessed a measure of anxiely
about the jury’s finding on surprise but said that in view of the
evidence it was perverse and should be so treated,

Clearly, there was much force in Crown Counsel's contention
that the prior warning must militate strongly against the sugges-
tions that the appellant’s attention was not sufficiently directed
to the implications of what he was saying and that he acted out
of surprise, but guestion could remain as to the precise content
and impact of the warning from Sergt. Viagas.

In the eircumstances, we do not think the finding expressed
in the rider can be treated as perverse. At the least it introduced
an element of ambiguity into the verdict. See R. v, Hawkes (2)
and Halsbury's Laws of England (3rd Ed., Vel 10, p.431),
Consequently we allowed the appeal and quashed the conviction.

(1) (1914) 10 Cr. App. R. 4.
(2) (1931) 22 Cr. App. R. 172.

Printed by the Gibraltar Garrison Library Commitiee,
st the Garrison Library Printing Office, 2, Livrary Gardens,
Government Printers for Gibraltar.
Copies may be parchased an the Government Secretariat. Price 9p.
68



