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Certiorari—error of law on face of decision-—irrclecanl foctors
congidered — relevant foclocrs ignored — no luck of jurisdiction
— whether cortiorard will lie

Stare decisls — how far stipendiory magistrole as appellale fris
tenal required to follow own decisions — parfy acting o his
detriment i relinnee on ruling of Ime.

Trude licencirg —amiendment of licence — relevani foctors —
needs of community genevally — Trade Licensmy Oredinmce,
85 7, 14.

The applicant was a company which had applied 1o the licen.
sing authority for amendment of its licenee to allow it to trade
from new premises, The application was refused and an appeal
to the stipendiary magistrale was dismissed. On an applica-
tion for orders of certiorari and mandamus

HELD: (i) Certiorari may lie, although the inferior tribunal
acted within its jurisdiction, if it made an error of law which
appears on the face of its decision, or if it gave weight to irrele.
vant factors, or if it failed to give weight to relevam factors,

(i) Although uniformity of treatment is desivable, a tribu.
nal such as the stipendiary magistrate in his appellate capacity
is not bound by its own decisions and may not felber its own
discretion.

(iii) A trader has no right to require amendment of his lie.
ence under s, 7 to enable him to trade from new premises.

(iv) A trader who had a licence before the preseni Ordinance
rame Into force has no special privilege as regards amendment
under s 7.

(v} While the needs of the community generally sre a factor
that must be taken into account, the needs of particular locali-
tics may or may not be relevant,
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(vi} The fact that the applicant had acted to his detriment in
reliance on a previcus ruling of law was a factor to be consider-
ed when exercising discretion.

Per curlam. Specific findings of law made by the stipendiary
magistrate in appeals from the licensing auwthoriy are binding
on the licensing authority.

Cases referred to in judgment

Casthe Stores Ltd, v. Licensing Authorify

R. v. Minister of Health |1938] 4 All E. R. 32

Anismirtic Lid, v, Foreign Compensation Commission  [10G0]
2 AC 147

iderchandise Transport Ltd. v, Drifish Trorsport Coninission
[1862] 2 QB. 173

Bourne v, Keane [1819] AC. 815

Application

This was an application for an order of eerliovari to bring up
and guash the decision of the stipendiary mapislvate and an
order of mandamus directing him to reconsidzr the appeal,

Sir Joshua Hassan, Q.C., and H. J. M. Levy for applicant,
The Attorney General (J. K. Havers, Q.C) amiwus curiac

2 March 1878: The following order was read—

Chellsons (Gibrallar) Limited, a company incorporated in
Gibraltar, is the holder of a licence, granted under the Trade
Licensing Ordinance, 1872, to trade in records and lapes, pho-
tographic goods, electronics and sound reproducing equipment,
watches amd clocks, souvenirs and optical goods at 305 Main
Street. It applied to the licensing authority for the amendment
of its licence to cnable it to transfer its business [rom 805 to
78b Main Street. The application was refused on the ground
that

‘'the area to which [the company] wanted 1o move
was more than adequately catered for'”

The company appealed against that decision to the learned sti-

pendiary magistrate, who dismissed the appeal. There is no

further right of appeal. The company now applies for an order

of certiorari to bring up and guash the order of the stipendiary
23
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and for an order of mandamus directing him to amend the
licence,

The learned Attorney General, who appeared as amicus curiae
and to whom the court is indebted, took the preliminary point
that the order of mandamus sought was not one that could pro-
perly be made.  After discussion, Sir Joshua Hassan, Q.C., who
appearcd with My Levy for the company, applied for leave to
amend, so that the stipendiary would only be asked to reconsi.
der the appeal. | now give leave to amend as prayed,

The main ground of objection to the decision of the stipen-
diary is that he expressly departed from g ruling of law made by
him in an calier, skmilar, appeal: Cosile Stores Limited v,
Licensing Authority. It is also alleged that he .00k into account
matlers which he was not entitled to take into account  and
ignored a matter 1o which he night 1o have given greatl weight.

The learned Atlormey General questioned whether this was a
vase of a Kind where certiorari would lie. He cited K. v. Mittiy-
ter of Health (1), in which Greer, L.J. quoted 1 passage from
the Hailsham Edition of Halsbury, to the effect that where ihe
proceedings are vegular upon their face, certiorari will not be
granted on the ground that the court below has misconceived
a point of law. With respect. 1 do not think much reliance
should be placed on that decision. A doubt whether it was
rightly decided was cast in the House of Lords in Anisminic Lt
V. Foreign Compensation Commission (2), in the judments of
Lord Pearce at p. 199 and Lord Wilberforee at po2100 Tt is per.
haps significant that there seems to be ne reference o the
Minister of Health caze in Volume 11 of the Fourih Edition of
Halsbury. Be that as it may, the case can, I think, have only
a lmlled authority, sinee the court then only concerned itself
with the naveow guestion of jurisdietion. Tn the Anigminic case,
Lord Reid, at p. 171, after speaking about lack of jurisdiction,
went on—

“But there are many cases where, although
the tribunal had jurisdiection to enter on the in-
quiry, it has doneg or failed to do something in
the course of the inquiry which is of such a na-
ture that its decision is a nullity, It may give
its decision in bad faith. It may have made a
decision which it had no power to make. Tt
may have failed in the course of the inquiry to
comply with the requirements of natural jus.

(1)11938) 4 All ER. 32. {2 [1869] 2 A.C. 147.
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tice. It may in perfect good {aith have mis
construed the provisions giving if power to act
50 that it failed 1o deal with the question remit-
ted to it and decided some guestion which was
not remitled to it. It may have refused to take
into account something which it was required to
take Into acceunt. Or it may have based its de-
cislon on some matter which, under the provi
sions setting it up, it had no right to take into
account. I do net intend this list to be exhaus-
tive. But if it decides a gquestion remitted to
it for decision without committing any of these
errors it is as much entitled to decide that gues-
tion wrongly as it Is to decide it rightly.”

A little later, on the matier of decisions belng cqually valid
whether right or wrong, he added the proviso

“subject only to the power of the court in
certain cireumstances o correct an error of
law."”

Thiz matter of error of law was dealt with more fully in the
judgment of Lord Morris of Borth-v-Gest, but I think it will
suffice if T quote a single sentence from p. 182—

“If a tribunal while acting within its jurisdie-
tion makes an error of law which il reveals on
the face of its recorded determination, then the
court, in the exercise of its supervisory funce
tion, may correct tha error unless there is some
provision preventing a review by a court of
law.™

There is no provision in the Trade Licensing Ordinance, 1872,
preventing such review,

I think these passapes sufliciently summarize the law that I
have to apply and, on that basis, I consider that the grounds of
complaint are such that, if established, they would entitle me to
interfere. It would still, of course, he for consideration whether
in all tha circumstances T ought to interfere, since the preroga-
tive orders are discretionary.
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Sir Joshua submitted that the stipendiary had made an error
of law thal appears on the face of his decision, when he expressly
departed from his own carlier decislon in the Castle Stores appeal,
which had, in Sir Joshua's submission, been correctly decided,

The learned Attorney General argued that it was no more than
a rule of convenience that a tribunal such as (he slipendiary
should follow its own decisions and ‘hap failure to do sn could not
be a ground for quashing a decision. T am in broad agrecment
As Deviin LF, sald, in Merchondise Transport Ltd. v. Britgsi
Transport Conmniissicn (13 al p. 193—

“In my opinion a series  of  reasoned k-
ments such as the {ribognal pives g Dougl o dis-
close the general principles upon which it pro-
ceeds. T think that it is not only inevitable Lut
alen desivable, Tt makes for uniformity of
bemmont and it is helpful to the industry and
o ils advisers (o know in a gencral way  how
martieular classes of applications are likely tn
be treated. Bui the tribunal eiay nef, in my
opinion, make rules which prevent or excuse
either ifself or the licensing authorities from
examining each case on ily merits,”

Here, however, the position is different. In the Costle Siores
appeal, the stipendiary gave an interpretation of the Ordinance,
a matter of pure law. In the present appeal, he qualified that
interpretation so as, im effect, to reverse it If, as Sir Joshuwa
submits, the lirst interpretalion was correet. there  must, |
think, be an error of law on the face of the record, It is neees-
sary, therefore, to examine the Costle Siores decision,

The appeal, like the present one, arose out of 5, 7 of {he
Dedinanee, which, so far as is material, reads ps follows—

“The licensing authority may, on the appli-
calion of a licence holder who wishes to trade
Or carry on a business from rew  premises,
amend a licence to cnable the licance holder to
do so.”

(1) [1962] 2 QI" 173,
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It was wroued before the stipendiary that in the context “may'”
meant shall” but he rejecled this and held thai the anthority
had a discretion, which had to be exercised judiciallv and with-
in the spirit of the Ordinance. This has not been criticized and
I aceept it as correct,

The Ordinance does not give any express indication of the
factors the licensing authority should take into account in de.
ciding whether or not 1o amend a licence. In my opinion, this
leaves the authority free to consider all relevant circumslances
im exercizing its discretion, bearing in mind that thiz is an ord.
inance which operates in restraint of trade and that the powers
it confers should not be used arbitrarily. 1 think the authority
is certainly entitled to take into consideration the matters set
oul in & 14 as grounds for refusing a licence, particularly paras
(by, (c) and {d). Paragraph (a) has no application. Paragraph
(e} does not arise, as Tam informed that no directions have been
riven under subs. (Z). Paragraph (f), with which [ shall deal in
more detail shortly, may sometimes but will not, I think, usually,
be relevant.

The stipendiary went on to say that

“a licensee hag an  inherent right o trade
from any place which is conducive to the enhan.
cement of his business and should be allowed
to move to new premises if such is his desire

[ think the use of the words “inherent right™ wns inappropriate
and unfortunate. The stipendiary realized this in the present
appeal, when he substituted the words “strong  prima  facie
right.” 1 think it would be better not to refer o rights at all
All that = 7 is really doing is providing a simplitied procedure
whereby a person who wishes to change hiz premises may ob.
tain a licence for the new premises without having to give notice
under s, 10, T think it would have been better if the stipen.
diary had confined himself to saying that an application for
amendment should not be refused withowt good ressen.

Reverting to the Castle Stores appeal, the stipendiary went
on to qualify his veference to an inherent right by saying
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“However, whenever a licence has been gran-
ted specifically to cater for a partieular area the
Licensing Authority would e justified in refu.
sing 1o amend the licence if the licensee were to
move to a different area which s, or was, al.
ready well-catered for”

I thought it proper to enquire of counsel whether there was
any authority for introducing this factor of the needs of parti-
cular “areas’’ and I was told that there was none, but that it
it had always been assumed by the licensing authority, the sti-
pendiary as the appellate tribunal and by practitioners that this
was a factor of importance. It appears to have been derived from
5. 14(1)(f) of the Ordimance, which permits the licensing author.
ity in its discretion to refuse a licence where

““the needs of the community generally in the
trade or business is [sic] to be carried on are
adequately provided for: ™

I think, with respect, that while there will be ruses whers the
needs of a particular locality will be a proper factor to be con-
sidered, there Is no justification for enlarging this into a factor
of universal application. Indeed, T think in doing so the aut.
hority has fallen inlo the error of fettering its own diseretion.
Where some classes of goods are concerned, it i a convenience
o the public to be able to buy in the immediate neighbourhood
—this applies particularly to such goods as groceries, fresh ve.
retables and cigarettes—but this does not apply t0 expensive
and sophisticated zoods which people do not normally expect
1o buy in thelr own localities, Where such goods are concern
ed, T think the licensing authority need only consider whether
the number of shops in Gibraltar dealing in such goods is suffi-
cient for the needs of the community, regardless of where they
may be situate, and when they are dealing with applications for
amendment under s, ¥ there is, of course, no question of any
increase in the number of such shops,

I have dealt with this at some length, as it iz a matter which
arises also on Sir Joshua's second submission,

Returning to the decision in the Castle Stores appeal, the
stipendiary went on to say that as the appellants “had a licence
to trade in Gibraltar by virtue of being in existence before the
Ordinance came into force” they were entitled to move to a
better location, even though it was one in respect of which re.
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fusal of a new licence would be justified. 1 can find nothing
in the Ordinance to support this proposition. The Ordinance
contains four provisions for the benefit of persoms trading or
carrying on business in Gibraltar prior to the operative date
fixed by the Ordinance. They were exempted, under s, 10(3),
from the requirement of giving notice of intentinn 1o apply for
a licence under the Ordinance; they could not bo refused a lie-
enice on any of the grounds contained in s. 14(1): no condition
could be imposed under s. 16(1) in their licencas which would
prevent such persons selling any goods that they had been sell.
ing on the operative date; and thev received their first licences
without fee under s. 5(4), That is the extent of the benefit
conferred on the “sitting"” traders. As regards transferring
to other premises, T cannot see that they are in any different
position from new licensees.

Sir Joshua, in support of the stipendiary’s staiement, instan.
ced the casp of a tenant who might have to leave the premises
he occupied at the operative date because at the end of his ten.
ancy, his landlord wished to occupy them himself. In my opi-
nion, that would be a factor which the licensing authority could
properly. and no doubt would sympathetically, take into account
but it would certainly not give the tenant a right to require the
amendment of hls licence to relate to any particular premises.

If, as I hold, the reason for allowing the Castle Stores appeal
was wrong, it follows that the failure to follow it in the present
appeal cannot amount to an error of law on the face of the re.
cord, and Sir Joshua's first submission must Fail,

Sir Joshua then submitted that the stipendiary had erred in
taking into account a matter which he ought not to have taken
into account, that is, the number of shops of a similar nature
within a limited sector of Main Street.  This brings in again
the matter of particular “areas”, with which 1 have already
dealt in genmeral terms. Applying the principles 1 have formu-
lated to the particular case, the class of goods in which the ap-
plicant deals is not among the day-to.day necessaries: [ndeed
they are goods that are probably sold more to tourists than to
residents. Also, the particular “areaz” to which the licensing
authority and the stipendiary refer are not what would ording.
rily be thought of as residential areas but merely sectors of the
main shopping street of Gibraltar, Going back :0 the wording
of 5 14(1){f), T cannot see that in deciding whether the needs
of the community generally are adequately provided for as re-
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pards clectronics and sound reproducing equipment and so on,
it makes the slightest difference whether the applicant carrics
on its trade at 78b or 303 Main Sireel. 11 has not been sugges-
ted that any other provision of the Ordinance has any relevance,

Sir Joshua's third submission was that the slipendiary had
erred in that he had failed to take into account a matter which
he should have considered, that isthe fact that the company
had laid out a substantial sum in reliance on the statement of
law in the Castle Stores appeal. In his decision on the present
appeal, the stipendiary, referring to his earlier decision, sald—

*1 should first explain that whenever 1 make a
statement of peneral principle in any appeal it
is intended as a guideline and not as a precedent
binding the licensing authaority or even this tri-
bunal in the future exercise of ils diseretion”

I agree, of course, that decisions of the stipendiary are not bin.
ding on himself but T think that where he makes specific find-
ings of law, they are binding on the licensing authority. That
is by the way. The argument put forward by Sir Joshua is that
where the stipendiary has made an unqualified statement of law
in one appeal and & person has acted on it to his detriment in a
matter leading to a similar appeal, the stipendiary ought to fol-
low his earlier decision even though he believes it to be wrong,
while expressing himself in terms that leave no doubt for the
future.

I think there is substance in this srpument, although 1 do not
go quite so far. 1 think there is some help to be derived from
the reasoning in the line of vases exemplified by Bourne v. Keane
(1).. Those were cases where decisions of inferior courts had
stood for a long time and rights had been acquired in reliance
on them, and in such clrcamstances the highest couri has some-
times considered it right 25 a matter of judicial policy to uphold
{he decision even though considering it wrong, because of the
injustice that would otherwise result. ‘The posilion here is, of
course, entirely different: a decislon was given a mere three
years ago, which may well have been right but which was given
for ressonhs which T consider wrong, and one person, the appli-
cant, has in consequence acted to its apparent detriment. But
we are not now dealing with rights but with the exercise of a
diseretion and 1 think that in exercising his discretion, the sti-
pendiary should have regarded the fact that the applicant had
(1) [1918] AC. B15.
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been misled as one of the factors to be eonsideced: nol necess-
arily as the decisive factor but as one of sowe: considerable
weigzht,

I think, then, that there are two grounds on which 1 might
make the orders sought. 1 should have hesitated to make (hem
on the first ground alome, that the number of shops In arbitra-
rily determined sectors of Main Strect selling she particubtar
class of goods concerned was g faclor which the licensing autho-
rity and the stipendiary should not have taken into aecount, bus
the second is, in my opinion, weizhtier, that the stipendary
should have taken into account the injury which the applicant
woltld suffer becanse of its relianes on the carlier stalement o
law. Taking the two together, I think it righl (o interiere
There will be an order of certiorari to quash the decision of the
stipendiary and an order of mandamus divecting Rim to recon
sider the appeal in his diseretion accovding to all velevant con
siderations and to the exclusion of all irrelevant considerativns
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