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Crime—unouthorised entry on Crown land—whether affence is
committed by entry on lend if no notice forbidding entry has
been plactd thercon—Criminal Offences Ordinance, s 224

HIBBERT v. FLEMING
Suprems Court
Spry. C.J.

19 Depember 1978

The respondent was charged with unlawful entry upon land
in the oceupation of the Ministry of Defence. without permis-
sion of the Governor, contrary to 5224 of the Criminal Offences
Ordinance (Cap. 37, 1974 Reprint). Tt was submitted on his be.
half that there was no case to answer, because no nodice forbid.
ding entry had been placed on the land. The magistrate held
that the presence of a notide was ezsential to the commission
of an offence and dismissed the information. The prosecutor
appealed by case stated

HELD: (i) The Governor has complete dizeretion undsr 5224
(3} whether or not to place notices on prohibded Crown lands,

(il) The sign <HIMS Rooke” with insignia is not a notice
within the meaning of s.224(3).

(i} The presence of a nodice 15 not a necessary ingredient
of the offence charped.

Appeal by cate stated

This was an appeal by case stabed against a finding of the
stipendiary magistrate that there was no case for the respond-
ent to answer,

C. Finch for the appellant
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Respondent not present or represented

20 December 1978, The following judgment was read—

This is an appeal by way of case stated against a decision of
the learned Stipendiary Magistrate dismissing an information
hrovght against the respondent,

The respondent was charged with entering upon land in the
occupation of the Ministry of Defence without the permission of
the Governor, contrary to s224(1)ia) and (4) of the Criminal
Offences Ordinance,

At the hearing. no oral evidence was addweed but admdssions
were made on both sides. The respondent admitted entering
uptm HM.S.  Rooke Naval Shore Establishment and that this
was land whith the Governor had by notice in the Gazette de.
clared to he closed to the public. The appellant admitted {hat
no notice forbidding eniry was placed al the entrance to the
Establishment, but stated that there was a sigp bearing the lei-
ters and word "HMS Rooke' and the ship's insignia.

The argument for the respondent was that there was no case
L answer by reason of the fact that no notice forbidding entry
had been pul up as required by 5274 (3

Apainst this. it was contended by the appellant—

1. that 522403} does not impose vpon the Governor a manda-
tory duty to place upon prohibited Crown lands a notice prohib.
iting entry or otherwise regardless of whether the Governor
considers such a notice 40 he desiralile or not.

2. that if such a duty is imposed on the Governor, the sign
that was erected was a sufficient compliance;

3 that the presence of o notice prohibiting entry or otherwise

is not a necessary ingredient of the offence created by s.22401)
and (4).

The stipendiary found, first, that there was no evidenee on
which he could find whether the respondent had entered the
Establishment intentionally or mistakenly, purposely or inno-
cently or otherwise and, secondly. that proof of the presence of
a notice was a necessary ingredient of the offence charged, and
he dismissed the information.
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At the hearing of the appeal, Mr. Finch appeared for the app-
tllant. There was no appearance by or on bekalf of the TESpOn-
dent. Mr Finch informed the court that the respondent, who is
no longer within the jurisdiction. had been informed of the
appeal and that Mr Budhrani, who appeared for the respondent
in the lower court, had been served bul had stated that he had
no instructions.  In the cireumstances, Mr Finch very fairly pro-
sented the argumends on both sides, and the court is obliped to
him

I hope it will not seem discourteons i 1 do not set out all the
argiements. In general, [ have disregardoed those armuments that
were based on political considevations or practical difficulties
and based my decision on what 1 eonsider the literal meaning
of the ordinance.

Mr  Finch began by submilting that the stipendiary should
nol have made bis fivst {inding, since that was going beyond
what he had been asked to do. 1 find some difficulty in under.
standing the conduct of the proceedings and as i1 ix UnnecessIry
for me to deal with this finding, 1 prefes mef 1o do so.

Mr Finch then dealt with the second finding and made the
same submissions, In the same order. as in che lower eowrt,

The first submission arises oul of subs. (31 of 5.924,
This reads az [ollows—

“Every place to which subs. (1} of this section applies
shall have placed thereon such nolices forbidding en-
try or otherwise as the Governur may consider desira
ble, and every such notice shall be in such form as the
Governor may direct.™

This is very badly drafted and is capable of more than one in-
terpretation. The eonclhusion T have reached, trying to give the
wirds their matural meaning, is that the Governor has a eom-
plete diseretion and need not place any notice if he thinks a
notice would be undesirable T regard the subsection as enabling
and not mandatory. I appreciate that it is in the public interest
that innocent members of the public should know where they
may and where they may nod lawfully go. but this will undoub-
tedly be in the mihd of the Governor when he exercizes his
discretion
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This.maldes it unnecessary to consider the second submission,
hut I record my opinton that the sign SHMS Rooke' ™ and insigs
nia would not constitute a notlee within the meaning of subs
(%), T think that for the purposes of that subsection, a notice
must expressly forbid entry or as the case may be. But, of cou-
rse. there is nothing to prevent the erection of such signs.

The third submission. whith corresponds with the submission
made on behalf of the respondent. falls away also as a result
of my opinion on the frst eubmission. 1 there need be no no-
tice, the presence of a notice carmot be essential before an oft-
enee can be committed, T should in any case have come to the
same comelusion, because to hold 1hat a notice under subs. ()
i5 a mecessary ingredient of the offence is o read something
it ihe section that is not there. For the purposes of the pre-
cent case, the essential ingredients of the offence charged are
to be found in subs, (1), thal is to say—

{a) there must have been an enlry on land,

{b) the land must have belomged to or been in the oce-
upation of the Ministry of Defence

{c) the land must have bemn declared by notice In the
Gazette to be closed to the public; and

(d) the entry must have been withowt ihe permission
in writing of the Gowernor or ather lawful autho-
rity.

Such an entry is made an offence by subs. (4}, which expressly
-pfers to subs, (1) and contains no refersnce, SXpress or implied
to subs, (3. Had the legislature intended that it should be an
offenca to enter on land on which a notice had been placed un-
der subs. (3. iy would have peen a shople matter to have said
co, In my opinion, the presence or absence of notices is irrek-
vant to the gquestion of guilt or innocence, though it is, of course,
highly relevant where sentences have to be considered.

Mr Finch touched on the guestion whether mens rea is nece-
ssary or whethar 5224 creates an offence of gtrict or absolute
liability. Tt is unimecessary for this appeal to decide that ques
tion and as it has not been fully argued. 1 prefer not to do so.

It [odlows that this appeal must cyceeed and the decision of
the stipendiary is aeoordingly quashed.  As the respondent 15
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out of the jurisdiction end the Attorney General has indicated
the he does not intend to proceed with the matter, | make no
order remitting the proceedings.
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