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AMGLO-HISPANG BODEGA Co. Ltd, v. MARRACHE

Supreme Court
Spry, C. 1.

12 December 1878

Londlord ond tenent—busingss premises—application for new
tenancy—opposition by losdlord on the ground it Iae fndends
io eorry on business therein—meming of wIatend—Landlord
and Terant {Miscellaneous Provisions) Ordingnce, =4301)(g)

The applicant company, the tenant of a tavern. applied for the
grant of a new tenancy. The landlord apposed the applica‘ion,
on the ground that he intended to oceupy the premises for the
purposes of a business to be carried on by him therein, At the
hearing the guestion whether the landlord had such an intention
was taken as a preliminary issue.

HELD: The evidence did not show that the landlord had work-
ed out his proposed undertaking in any detail or seripusly analy-
zed its feasibility: therefore he had not the firm intention weces
sary to resist the application.

Cases referred to in the order

Cunliffe v. Goodman [1950] 2 KB, 237

Betty's Cnfe's Ltd, v. Phillips Furnishing Stoves Lid,
(19581 A.C. 20

Gregson v, Cyril Lord Lid.  [1962] 3 All ER 907

Tunstall v. Steigman  [1962] 2 QB. 583

Originating summaons

This was an originating summons for the grant of a new ten-

ancy brought under 537 of the Landlord and Tenant (Miscel.
laneous Provisions) Ordinance (Cap. 83).




Anglo-Hispano Bodega Co. Ltd. v, Marrache [1878]

K. M. Vasguez for the applicant,
H. K. Budhrani for the respondent.

19 December, 1978: The following order was read—

This is an originating summons for the grant of a new tenancy
of business premises, It is brought under 537 of the Landlord
and Tenant {Miscellaneous Provisions) Ordinance (Cap. 8. It
is opposed by the landlord (ihe respondent) under s43(1) (gl on
the ground that he intends to occupy the holding for the purpo-
ses of a business to be carried on by him therein,

At the beginning of the hearing, 1 agreed, by consent, 1o Lake
as a preliminary issue the guestion whether the landlord could
establish a suflickent intention 1o satisfy the reguirements of
54%3(1){g).

The law on this subject has been pxhanstively examined in
England, and since the Gibraltar Ordinance is derived from the
English statutes. the English decisions must he highly persua-
sive here and T see no reason 10 depart from them. Their appli-
cation, however, 18 not easy.

1 would mention here that Mr. R, Vasquez, who appeared (0T
the tenant (the applicant), drew my altention to s4303), which
was inserted in 1988 and does nol follow any English precedent,
This subsection provides that a lands «rdl who has suceessiully
opposed an application, relying on s.43(11ip), may only grant &
tenancy of the premises during the ensuing three years suoject
1o certain condifions.  Mr W asiurs submitied that the ingertion
of this subsection had the effect of putting a higher burden of
proof on the landlord. with respect, T do not think so. 1 think
{he subsection only takes effect after the application has peen
determined, when it operates 1o give the tenant a limited right
in the event of the jandlord changing his mind.

The preliminary issue turns on {he meaning of the word “'in-
tend™ in s.43(1dg)  Mr. Vasquez hegan hy citing Cunliffe v.
Goodman (1) That was a case ander the Landlord and Tenant
Act, 1027, where a tenant, to avoid paying damages for breach
of @ eovenant to repair, had Lo prove an intention on the part
of the landlord to demolish the premises al the end of the term.
The circumstances Were therefore entirely different from those
in the present case, and it will suffice to quote certain dicta on
the meaning of intention. Cohen L. T, said—

(1) [1950] 2 KB. 237.
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“It 15, I think, clear that the intention which must be
proved against the landlord is a definite intention. This
intention may be revocable, but it must not be provi-
siomal'

Again, Asquith, L. J., said—

“An Cintention’ to my mind connotes a state of affairs
which the parly -intending’ ... does more than merely
comtemplate: it connotes a stale of affairs which, on
the contrary, he decides, so far as in him lies, to bring
about, and which, in peint of possibility, he has a rea
sonable prospect of being able Lo bring about, by his
owen act of volilion,™

Laler, e said—

Mot merely iy the term intention’ unsatisfied if 1he
person professing it has too many hurdles to overcome,
or loo little control of events: it s equally inanpro-
priate if al the material date that person is in efect
not deciding Lo proceed but fecling his way and reser-
ving his decision until he shall be in possession of fin.
ancial data suffcient to enable him to determine whe-
ther the project will be commercially wortl while,”

Beliy's Cafe’s Lid, 1. Phillips Frrnlshing Slores Lid, (1)
was not cited before me, but [ mention it for two reasons.
First, Wiscount Simonds, in the House of Lords, endorsed. in
the strongesl poessible words, the opinion expressed by Asquith,
L. J.. in the first of the two passages quoted above. Srceondly,
the House held, by a strong majority, that the time when the
intention has to be proved is the time of the hearing, while Lord
Denning stressed that the landlord

“must honestly ond truthfully state his ground in his
notice and he must establish it as existing at the time
of the hearing.”

I pass then to Gregson v, Cyril Lovd Lid, (2), in which it was
expressly held that the interpretation of intention in Cunliffe's

(1) [1959] AC. 20.
(2) [1962] 3 All E.R. 907
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case applied to cases under s30(10{g) of the Landlord and Ten.
ant Act, 19534, from which our 5.43(1Hg) was derived,

The premises with which the court is concerned are part of
No. 10 Cannon Lane and are used as a tavern, the “Wig and
Gown, "

Mr. Marrache (the landlord) gave evidence. He testified that
he acquired the premises for a freehold title by purchase in
19532, He has never entered into any contract ic sell or dispose
of them. He now wishes to run them himself, as a tavern, He
said that he was negotiating with a Mr. Peter Ivor McKellen,
whom he would like to employ as manager. He proposed to
change the name of the tavern to the “Wig and Pen and had
registered that name under the Business Names (Registration)
Ordinance {Cap, 16). He did not foreses any difficulty in ob-
taining & liguor licence, although he was advised that he could
nof apply for one until he had possession of the premises. He
claimed that he was a man of substance owning properly in
Gibraltar and Spain, with sufficient means to refit and operate
the tavern.

Mr. Marrache was cross-examined at some length regard-
ing his financlal standing. He said that there were mortgages
on his properties for about £32,000. iacluding an overdraft
faeility of £5,000 on which he had not drawn.  He claimed
that the capital value of the properiies far  exceeded  the
amount of the mortgages.

One of the mortgages is secured om 10 Cannon Lane,  Mr.
Marreche said that there had been a misunderstanding: he
thought what was due had been paid. He had recently en
quired what was owing so that he could discharge it. He
agreed that there had been a case in 1971 but denied know-
ledge of any order for sale, Subsequently, the court record
in action 1971 G. No. 59 and the chamber minute book werse
produced in evidence and it appeared that an order for sale
was made but suspended. Mr. Marrache agreed that interest
on this morigage 1s outstanding, He agreed also that interest
is not belng paid im respect of a mortgage on his house but said
that this was by agreement, the arrangement being that when
the properly was developed, the developer would pay off capital
and <interest.  He agreed that he is paying a judgment debt by
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instalments, He declined to  answer guestions regarding his
Lank aceounis, an attitude which is quite underslandable but per-
haps a little unfortunate when the onus is on him 1o show Lhe
feasibility of taking over the tavern. My conclusion on this part
of the ewidence is that while Mr Marrache may well be, as he
claims, a man of considerable substance, his immediate cash posi-
tion is not strong,

Ag regards the actual linancing of 1he tavern, Mr Marracho
reckoned that about £2.000 would be sufficient for improvements,
redecoration and fitting out the tavern and £1,000 as working
capital. These he proposed Lo raise by way of his £5,000 bank over-
deaft facility, Mr C. E. Isola, the managing divector of the tenant
company, pave evidence and estimated thal £7T-8.000 would be
needed to re-equip the tavern to its preseni standard, assuiming
that all tenants' fixiures had been removed.  He thowght that
E1,000 as working capital might suffice if, but only if, the new
management enjoyed good credit with its supplicrs.  Mr Birch,
the manager of a licensed restaurant, calbed by the lenant com-
pany, also estimated £7-8000 to fit out the tavern 1o a good
averasge standard but he thought a working ca pital eof £1,000
would provide an inadequate eash How, even with monthly eredit;
he thought £1,500 might be enough.  These two wilnesses have
experience In the liguor trade and I see no reasoen o doubt their
honesty.  Mr Marrache might be able to make a start with some-
what less than the figure they estlmate, but T think he would
need more than his £3,000 facilitv.  He said that he had instooe-
fed his estate agent to make @ survey and when he received it,
he would prepare a scheme For vedecoration and improvement.
This, presumally fairly recent, action seems somewhat belated,
considering that Mr Marrache’s first notice of intention was given
o 28 Seplember 1977, and the contractual tenancy expired on
31 March 1978

Mr Marrache admitted that he Dbad no personal knowledge
of the Tunning of a bar “except club bars™. He had seen an
advertisement in the local press by Mr McKellen, whom he
thought suitable as a manager and with whom he was negot-
tiating. Mr McKellen gave evidenve, He is the owner of three
bars in Spain and has property in Tangier. He would like to
buy or lease a bar in Gibraltar but found this impossible. He
inserted his  adwertisement in June 1978, Discussions had
taken place regarding his possible employment as manager
for Mr Marrache but they had not reached the stage of discus
sing remuneration. He assumed that he would receive a share
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of profits, but that had not yet been mentioned. It is obvious
that these negotiations are at a very early stage, and even so,
it seems surprising that no figure should have been suggested
a5 a possible salary. This also tends to confirm that Mr
Marrache has not yet seriously applied his mind to the feasi-
bility of his project.

Mr Marrache said that he had made arvangements for his
bar supplies, but he was not prepared to give any particuliars.
He said that he had a definite promisé but conceded that there
was no wrilten agreement.  Without particulars or corrobora.
tion this evidenes can carry little weight,

Another part of Mr Marrache’s evidence that s not, 1
think, without significance concerns iz other profects. He has
# seheme for Lhe re-development of property he owns in Main
Streel at a cost of £1m. He has olso mut to the Government
of Gibraltay schemes for two big he'els. He has applied for
licknces to irade in various commeditics, including  tobaceo
and metor vehicles,  Finance for these schemes is being nego-
liated but nothing has been concluded.  There is, of course
nothing wrong in negidialing several differemt schemes at the
Sgme time. indeed it shows an admirable spivit of enterprise.
But I am left with ihe impression that all these schemes are
still indefinibe: they sre unlikely ali to come to fruition and
one may have o be sacriliced to another. The < Wig and Pen”
seems fo be one of the smaller enterprises and might be one
of thie first 10 be abandoned if necessary for the sake of one of
the major schemves.

There is one olher matter. In answer to a question in eross-
examination, Mr Marrache said that he intended to apply for
the necessary licences in the name of a company. He sald that
he already had a comapany, wholly owned by him, which could
be used for the runming of the %1 As Mr Vasquez pointed
out, Tunstoll v. $gman (1) is authority [or saying that Mr
Marvache cannot bring himself within the provisions of s.43(1
(g} by proving an intention fo occupy through the medium of a
company. This may well have been a thoughtless answer, but
the cnus is on Mr Marrache fo jrove his intenlion and that
was the answer he gave and he did not altempt to recall &,
At the very lowest, # confirms what other parts of the evid-
onee suggest, thal Mr Marrache's plans are stiil inchoate,

(1) [1962] 2 QB. 503,
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I have not dealt with a guestion that was much canvassed,
that is, whether Mr Marrache would or would not be likely to
get a liguor licence. There is no means of knowing and T can-
not speculate.  Counsel appear to be agreed that it is impos-
sible to obtain advance approval for a liguor licence hefore
acquiring the premises to which it is to relate.

This is mol an easy decision. I aceept that Mr Marrache would
like to take over the *Wig and Gown™ and that he might be able
to finance its running, bui T do not think the project has heen
worked owt in any detail or its feasibility seriously analyzed.
This is the more strange when Mr Marrache was propesing io
enter a business of which he had no experience.,  Plans for
works to be carried out, for management and for financing are
all indefinite. Mr Marrache falked of “improvements’ but gave
no indication of what he had in mind. He gave no break-down
of the amounts it would be necessary to spend,  And, as T have
gaid, it is more than a year since he first gave notice of intention.
MNo-ong would expect a landlord in Mr Marrache's position to in-
cur substanlial expenditure until he was eertain of obtaining pos-
session, but there is a great deal that could have been done, at
little or no expense, to find out what would be needed and to
obtain provisiomal estimates of the cost.  These are matters
that, on the authorities, distinpuish an iniention from a mere
wish or hope. In the words of Asquith, LY in Cenliffe’s case,
the project has not

“moved out of the zone of confemplation — outl of the
sphere of the tentative, the provisional and the explo-
ratory — into the valley of decision.”

Accordingly, I hold that the respondent has failed to prove

the neceszary intention to satisfy the provisions of 5.43(1)(g) of
the Landlord and Tenant (Miscellaneous Provisions) Ordinance.
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