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IN THE INDUSTRIAL TRIBUNAL

Ind Tri 21/2009
BETWEEN:
GARETH BALBUENA
g ;omp!ginant
-and-

EKNIGHTSFIELD HOLDINGS LIMITED
Respondent

REASONS FOR DECISION

Ne appearance by Complainant

Samantha Grimes for Respondent

At an adjourned hearing held on 16™ November 2009, I made ordets
dismissing the Complainant’s complaints of Unfair Dismissal and under

the Working Time Act. These arc reasons for doing so:

1. At the first beating of this matter on 25" August 2009, T informed
the Complainant that the Tribunal could not entereain his Unfair
Dismissal Complaint, as he had been employed by the Respondent
for less than 1 year and thercfore had no standing to bring such a
Complaint under the Employment Act, Section 60(13(a) of which
ptecludes persons employed for less than 52 consecutive weeks

from claiming Unfair Dismissal.

2 The Complainant replicd that he was not complaining about Unfair
Dismissal, but about the fact that dwing his employment, he had

not been given the break or rest periods required by law.
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Having reminded himr that the Complaint before the Trihunal was
onc of Unfaix Dismissal, I nevertheless informed him but that the
Trbunal would adjourn his case so that he could clatify cxactly
what his complaint was. Hc was not legally tepresented and,
despite my recommendation that he engage 2 lawyer, replied that he
did not intend to do so. I then supgested that he seck advice from
some other experienced persen ot bady such as the Citizens’
Advice Bureau hefore the adjourncd date, namely, 15% Scprember

2009.

AT the hearing of 15" Scptember, the Complainant informed the
Tribunal that he had been to the Citizens’ Advice Burcau and had
alse met with the Minister of Justice 2nd Mr Montegriffo of the
Social Services Agency. With, it scems, Mt Montegriffo’s assistance,
the Complainant had filed a fresh Qriginating Applicadon, claiming

a breach of the Working Time Act.

Flaving informced the Complainant that his complaint of Unfair
Dismnissal would bave to be dismissed for the teasons given at
Paragraph 1 above, 1 pointed out to him that his newly formulated
claim under the Working Time Act was well outside the time limit

conrained in Section 20(2) of that Act, which provides as follows:

“(2)  The industrial tribunal shall not consider a complaint

under this section suless it ix preserted-

(a) befare the end of the period of ihree months beginning,
with the date on whuch it iv alleged that the exervise of |
the right should have been permitted (or in the case of
a rest period exctending over more thar one day, the

date o1 which t should have beon. permitied 1o begin)
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o, as the caie may be, the paywaent shonld have been

wiade;

(b} wethin tuch ether periad ac the tribunal considers
reasgnable in a casc where it i saltsfied that it war not
reasonably practicabls for the complaint o e presented

befare the end of shat period of three months,”

As can be seen, Section 20{2)(b) of the Act gives the Tribunal a
discretion to extend time for a teasonable pedod if ir satisfied thatit
was not reasonably praciicable for the complaint to have been made
within 3 months from the date when the grounds for complaint

f'u;sta\trose.

At the 15% Septemnber hearing, T directed that the question whather
an extension of tme should be granted be determined as a
preliminary point at a directions hearing. I alsa ditccted the
Complainant to provide a written statement giving the background
te his complaint by 30% Scptember. T fixed that deadline upon his
confirmation that it gave him sufficient time to provide such a
statement.  I'also asked him whether he had any witnesses who
could also give a statement on his behalf and he replied that Mus
Ros Astengo of GBC was his only witness. [ urged him to contact
her with a view to obtaining 2 statement from her as well, and he

sald he would try to do so.

Miss Grimes for the Respondent, on the other hand, requested that
tather than putia its own Witness Statements for the preliminary
hearing, the Respondent should be allowed to file a Skeleton
Argument on whether an extension should be grapted.  The
Ttibunal had no objection to this and directed that it be filed by 9
WNovember 2Q09.
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The Tribunal fixed the preliminary hearing for Monday 16

Novembcer at 10 am.

The Secretary of the Trbunal has informed me and. the
Respondend’s solicitors (and confirmed this at the preliminary
headng on 16™ November) that in October, the Complainant
contacted her by tclephone and stared that he would not be
providing witness statements nor any othet documentadon to
continue his claim and did nor intend to attend: the hearing on 16
November. T am informed by the Secrctary thar during that
conversaton she warned the Complainant that if he did not appeat,
his complaint could be dismissed. On 12% November, the
Comphainant again called the Secretary to confirm that he did nos

intend to attcod the hearing.

The Complainant did not appear at the heating on 169 November.
The Respondent appeated, having filed detailed  Skeleton

Arguments contending why an extension should not be granted.

Under Rule 12(3) of the Industrial Appeal Rules, if a party does not
appear at the hearing, the Tribunal may dispose of the application in
the absence of that party ot may adjourn the hearing, provided that.
before disposing of an application in the absence of a party, .the
Tribunal is required 10 consider.any gepresentations. submitted by
that party in pursuance of Rule 72(3). Rule 12(3) provides that the
contents of a party’s Originating Applicaton may be treated by the

Ttibunal as representations in writing,

Patagraph 4 of the Otiginating Application stated the Grounds on

which a breach of the Working Time Actis claimed as being that:
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) No breaks were given 1.0, 20 mins afier every G hours,

2) T was made to swork extraordinary ng hours on ome

particiiar day (8.30 a.m. i [ a.m. the next day). "

14 Paragraph 13 of the Originating Application states the faﬂowinglas
being the date on which the action complained of took place or first

came to the Complainant’s knowledge:

“The day afier I way made fo work 17 hours on the occarion

of Stagestruck productions (Ros Astengo).

15 Not only did the Claimant not appearced at the hearing of 1¢+h
November but he has not provided any statement oz other material
concerning the circumsiances of his case beyond his Originating
Application, which, as can be scen above, merely made unspecified
asscrtions that he was not given proper breaks during working
houts and that he was made to work exrtaordinarily long howrs (17
houts) on 2 particular day, which allegations the Respondent denies

in its Notice of Appearance.

16.  Oa the basis of such scant infarmation and . the Complainant’s
refusal to appear or provide a wiitten statement containing all the
background o this complaint and an explanation for the delay in
filing it, the Tribunal cannot rcasonably be expected to extend the
time for the filing of the Complaint under the Working Time Act,

which cannot therefore proceed and is hereby disrrissed.

17. For thc avoidance of doubt, the otiginal complaint for Unfair

Dismissal is also dismissed, for the reasons given at Patagraph 1

ab\ovc.
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18, Ttis regrerrable, to say the least, for the Complaint to have wasted
the Tribunal’s time and vesources by not appearing and abandoning
his Complaine in this way, especially where the Tribunal has given
him ample opportunity 1o clarify and set out the basis of his
complaint and the reasons why he did not make his claim under the

Worlking Time Act within the statutory petiod.
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Lewis Baglictto
Chairman
(3™ November 2009



