IN THE INDUSTRIAL TRIDBUMAL OF 4GIpRaLTaR
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Ruling

Tha opening address by counsel for the Respondent, Mr. Wichelas Caetano,
at the hearing of this application brought to the surface the existence

of a latent preliwminary point, namely:

if dismissal Is by way of notice but that notice is subesequently

S

shown to be defective, by virtue of ihe periocd of employment and as
ctfpulated by statute, is such dismigsal thereby, Ipso facte,

zz o dmwediaiely cadd foto play fhe full Copsepientss of
the law, without oregard ¢to further consideraticn; or, I1s the
Respondant, In such circumsiances, nevertheless, able to avoid such
& consequence, by requasting the Tribunal fo disregard the defective
notice and procesed to press abead with a full hearing of the
application, so as to decide the mattier upon its merits, simply upon
the allegation that <he FRespondsat would be able to prove the
Complainant's conduct was such as to have Jjustified a summary
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missal, which, in turn, would not have reguired the service of a

LY

notice of dispissal and so, in such circumstances, the lIssue ©
notice, defective or otiherwise and the consideration of the issues
arieing thergirom are renderad irrelevant, giver summary dismissal

ithout notice would have been an option gpen to the Respondant and,

morsover, would have been found to have bean fair 7
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VYhat did Hr. Castanc say o bring thi

d&y 7

Wali, 1in hi= opening address, #r. Castano commenced by saying the
Complainant was dismissed on grounds of misconduct and it was up to the

Regpondent to prove the dismissal bad not been unfair.
ma far so good.

However, in support thereof and in pursuance to Section 34(1) (2) of the

E ent i 2, he added sufficient notice had bsen given and
accarding to the relevant section only fwo weeks notice was required,

given the period of employment had been less than five years.

Vhereypon, HNr. Nuza, the Complaivant's T.G.¥.U. representative, erupted
and strenucusly objected, submitting that for the purposes in hand the
Complainant had to be deemed to have been employed since Hay 1992, when
he started workinmg with the Respondent's predecessor-in-title,

Europroperty Management Lid and not 1969,

Having embarked, ¥r. Nuza continued with full force, adding that in
1999, the Respondent had purchased the Yhusiness of Europraperiy
Hanagement Ltd, the Respondent's predecessor in title of the bhusiness,
which carried with it the assests and employees of the latter. As such,
Mr. Nuza was wnot shy in emphasizing, a 'transfer of undertaking' had
geeurred, as defined by Hechions 78A to 78K of the Employment Ordinansce,
as to, in turn, result, by virtue of fthe provicions aof Section TACY (1),

in the Complainant's employment with the Respondent having the effect as

if originally made betwsen the Complanipant and the Rezpondent's
predecessar-in -title, as a result of which, the Complainant was desmed
to have bsen employed with the Respondent since 1992 and not 1099, All

af which meant that under the provisions of Segtiogn S441Y(v) of the

Eoployment Ordinance, ths Respondsent waz entitled 9 thirteen weelks
notice, as a result of having been in emplayment for 10 years, and not

the paltry two wesks given.



¥r. Fuze ably raferred fthe Tribunal fo Section 737 of ths Emplovment

Qrdinance, wharein it stated that, inter alia, a '‘relevant Lransfar' to

woich %the previously mentioned Sactigns 78A fo 78% related, referred to
& transfer from one person %o another, of an undsrtaking situated
immediately before the transfer in Gibraltar, whether effected by sale
or other digpogition, including two or more transactions, whether or not
any property is transferred and ‘undertaking' included any trade or

business but not the transfer of a ship, without more.

In the circumstances, since it appeared there was some subsiance in the
chiection, which, if correct, might mean the dismissal - (which had been
effaected under cover of letter dated the 5th April, 2002 issued to the
Complainant by Mark P. Hakey, for and on behalf of the Respondent, upoa
the basis of two weeks notice, arising as a result of the Complainant's
alleged conduct) - was, ‘ab initic', unfair, by reason of the
Respondent's fallure %o give the Complainant adequate notice, according
to the statutory requirements, the hearing was adjourned, in order to
give +the vparties an opportunity +to consider +he matter and, in

particular, whether a 'relevant transfer' existed.

At the resumed hearing Hr. Caetano conceded that if a ‘transfer of
undertaking' existed a longer period of notice should have been given.
He had reviewed the law and if a 'transfer' did occur, ¥r. Nuza would

have been correct oun the issue of notice.

However, having had the opportunity of the adjournment to consider
matters, Mr. Caetano stated the case had been wrongly approached by all
parties., In particular, his own skeletal arguments referred to ths
period of notice, when i% sbhould not have done so. He submitted it was a
well aestablighed principle of Labour Law that alleged misconduct of an
employee justified an employer in ferminating the contract summarily aand
without notice and referred the Tribunal to Harvey's Industrial Law, at
paragraph A/&45. He gfated the alleged misconduct had heen brought o
the attention of the employee prior to his dismissal and as long as the
employer held & reasonable belief in fthe miscohduct and in the reason

Tor dismizsal, the dismissal would not be found tao be unfair.



Arising from that, a reason relating to fhe conduct of the employee iz a

fair reason and X¥r. Caetano referred to Section 63(2)¢(h) af the

saployment Ordinange, which states .. the reference to a resason falling
within fthis subsection iz a rsfesrence %o a reason which .. related to

the conduct of the employes ..°

In determining the question of reason, H¥r., Castanon continued, the
eumployer does not have to establish that the rsason did indeed justify
the dismizsal, merely that it was the reason relied upon and that it waz
capable of justifying the dismissal. Howsver, whether in fact it did so
Justify the dismissal would depend upon whether +the Tribunal was
conviacad the employer acted reasonably in all the circumstances, which
would be a question of fact for the Tribunal to consider upen fhe

evidence of the case.

In closing, Hr. Caetano quoted from the dictum of Cairns L.J., in the

cas2 of Aberaethy V Moti Hay and Andersop 1974 1 CR 323

".. the reasgn for the dismissal of an employee is a set of facts
known to the employer or 1t may be of beliefs held by him which
caused him to dismiss the emplayee ... the emplaoyer will somstimes
be able to establish that he has dismissed for a reason that is at
least capable of being fair, provided he can show genuine bellef
that ke dismissed for that reason, The fact belief may be mistaken

is frrelevant .. "

in his reply, Hr, Nuza stated there was no doubt a 'relevant transfer of
undertaking® had taken place at the time of the +transfer of the
undertaking of Europroperty Hanagement Limited to Eurocity Hanagement
Limited and bence the reason for the completion of Section & of the
Originating Application in ferms which clearly stated that the dste of
commencement of employment had been May 1992, with Buroproperty

Hanagement Lid.



Hr. Caestano interjected fo re-ewphssize the Complainant was dismisssd
for misconduct and therefare the notice period was not 2 relevant issue.
W, Kuza disagr=ed -and rebufied the iaterrupiion with the reftort that
summary dismissal was only available for gross misconduct, emphasizing

‘gross' in the base tenor of his booming voice, at a high crescenda,

Having so silenced Mr. Caetano, Hr. Nuza continued unabated by referriag
the Tribunsl +to Seetion 780 of the Employment Ordinance, which
guaranteed the right of continuity of employment upon a tansfer and so
he submitted the Complainant's period of service dated from 1992 and
whilst he agreed employees were capable of being summarily dismissed,
the Complainant's dismissal letter of the 5th April, 2002 specifically

mentioned he was dismissed upon two weeks notice and not summarily.

Hr. Fuza added there was nc meniion of gross misconduct, nor could it be
argued the Complainant had repudiated his contract of employment by
undertaking private work, as alleged in the leiter of dismissal, becauss
there was no resiriction in the emplayee's contract of employwent, in
respect of private work. Mr. Nuza conitinued by referring the Tribunal tao
the DNotice of Terms of Engagement dated '6-10-99', completed in
pursuance to the provisions of the Emplovment Ordipance and  the
wrpaticon? Regulations, 1921,

which was included amongst the papers submiifed to the Tribunal, signed

by both the Complainant and a Director of the Respondant, and being a
dacument served upon the Employment Board by +the Respondent, in
pursuance to statutory requirement and which was silent on the guestion
of restrictions, in respect of %he enployee’s ierms and condiftions of

employment,

¥r. HNuza also referred the Tribunal to the Termination of Enploymsnt
¥otice, also completed iz pursuance to the provisions of the Emplovment
Ordinance and the Emplovment (Workers Contractual Terms! (Informations
Begulationz, 1991, and similarly included amongst the papers submitted
ta the Tridbunal and also signed by both the Complainant and a Directer
of the Respondent, being a further statutory requiremsnt served upon the

Employment Board by the Respondent, in which the reason stated for the



termination of the employment was szid to be 'as per termination

T
letfer', Mr. Huza reminded the Tribunal the latter letter was silent in

i

g

respect of gross misconduct or sumnar dismizsal and in all %h
P &

i

ciroumstsnces, MHr. HNuza did not think it legitimete to subsequantly
argue 1t was nct a question of nofice, because no notice need to have

been given.

Hr. Huza emphasized the statutory notice requirement was 13 weeks after
10 or more years of employment. The Complainan: had only been given 2
weeks rotice and he had not been permitted to work the period but given

paynent in liau,

Furthermore, Mr. Nuza compared those facts with the situation when an
emplaoyer i3 summarily dismissed and their is no obligation to render any
payment. Indeed, he went further and stated that under the provisions of

the Employment Annual and Public Holiday Order being 122/1999, even

accrued holiday payment is forfeited, if dismissal is for misconduct.
all of which, in his opinion, reinfor¢ed and confirmed bis argument
that, in fact, ii was never contemplated to dismiss the Complainant

supmarily for gross misconduct.

With regard to the allegation that the Complainant had been given a
warning, Hr. Nuza stated there was no record of a written warning having
been given, as was required by the Disciplinary Code of Conduct for
longstanding employees, with the onus being on the emplaoyer to recard

the issuance of the written warning.

With regard to the ‘relevant transfer of undertaking' issue, Hr. Nuza
was in no doubt a relevant transfer had taken place. The fact of the
matter was Hurocity MNanagement Ltd rented and sold apartiments in Ruro
Towers, at Eurcport, Gibraltar and provided a service %o private owners
and tenants of Buro Towers., A1l of which was undertaken as a business
and not as a charitable ianstitution and all of that vary same activity,
in respect of ths very same building, ia the very same place and for

renumeration waz now undertaken by the Respondent.



Hr. Caefano inferjected and refarred the Tribunal o Brookes. and
Bowrough  Lare Services 1988 1RLR 636, where it was shtated that a
rarsfer of undertaking from one company to anocther did not zmount to a
trangfer of shares. He also referred the Tribunal to the case of Doctor

Sophie Richmond Stichipg - Partol (19922 1 BLR 366, BCJ, which seemed to

indicate the need for z unit %o retain its identity 1f & relevant

B

transfer was %o have ftaken place. Mr. Nuza replied that the undertaking
at Euroiowers had retained its ldentity and continued with all iis

former activiities.

In the circumstapces and pending a decision, the Tribunal +oak the
gpportunity %o examine the question of possible compensation and the
parties were Iavited to address the dissue and cross examine +the

Respondani.

¥r. Fuza stated that at the time of his dismissal, the Complainant was
earning £5.79 gross per hour, which translated to £240,00 nett per week.
He had been unemployed for about one year and half, during which time he
had only obtained casual employment earning £600.0¢. He had alsag
received unemployment benefit of £487.50. To those figures Mr. UHuza
submitted the meed to add £1,472.00 In respact of lost employer's sacial
contributions, which Mr. Fuza stated the Respoandent should not have the
benefit of retaining. As a resuli the Complainant sought a Compensatory
Award of £1©,104.50, exclusive of fthe Basic Award, the minimum of which
was tao be £2,200.00, although the maximum was up to the discretion of
the Chairmar, and in the words of Hr. Fuza: “the skiy was the limit™., The
figurs of £19,104.50 was made up as to: £240.00 =z 78 resulting in
£18,720.00, %o which he added £1,472.00 of EBmployers Social Insurance
(£18.87 x 73> and from which he deducted £487.5¢ ‘'dole* and £600.00

casual labour receipis.



The Complainant waz called to give evidence., He said he lived at 1/3,
Tarik Road, was morried with %wo grown vup children, aged 25 and 28

years, raspectively, who lived with him.

Since being dismissed he bad applied for six jobs in his trade of
Hechanical Fitter, which was his official trade., In 1991, he had been
made redundant from the HOD and joined the Respondent's predsccessor in
title. Vhen he was dismissed by the Respondent he was only able to
obtain & job as a labourer for three days a week with Rotary. He found
the situation 'really hard'. He did not keep a record of his wark with

tham., He visited the ETB almost weekly for six months,

During most of his upemployed time he had been supported by his wife and
children. The latter paid for the running costs of the house and the
former paid for the food etc. Their matrimonial house was a Council
Apartment, for which they paid £12.00 a week in rent. He did not own a
car, His wife did, which she had hought new, about two years Previously,
Prior to his dismissal, he had run up a Credit Card debt of some
£3,000.00 and his dismissal, in those circumstances, had proved a double
blow. In the event, the debt had been paid off by his wife and sons, at
the rate of £205 per month. His wife run a small nursery play group:
‘Hikey's Play Group'. However, he did not know his wife's salary,
neither her takings nor profits from that activity. He held a joiant
account with her ai Barclays, which was credited with zome £1, 000,00, He
did not go on holidays and although he at times visited ‘Pryca’ in the
neighbouring town of La Linea de la Concepcion, he certainly did not
visit the 'Corte Ingles' Departmental Store in either Algeciras or
Fuerto Banus, in Spain. He undertook odd repair jobs far Bentley
Propertiles Limited <(hereinafter referred to as ‘'Bentley'’, which owned
apartments in Eurotowers, however he was not renumerated. Instead, he
was provided with free parking in the car park, which Bentley had at
Burotowers., He bad so worked for Bentley since “day one". He enjoyed a
close relationship witk one of the managers of Bentley, by the name of

Ernast Collado.



In reply to Hr. Ceetano's cross examination, ths Complainznt =stated
Bentley could not employ bim until they bad seitled their problem with
Frofessor Kislov, the other owner of Eurotowers. However, Bentley had
promised Yo do so if they toock over the management of Eurotowers. In
addition to his car the Complainant alsoc admitted keeping tools in a

store room at Eurotowers, which he used in his work with Bentley,

In response toc a question from the Tribunal, Mr. Fuza interjected +to
gubmit that the Complainant's failure to find permanent employment given
hig trade, may well have been due to his age of 53, given it was a well
kEnown fact that those over 50 did not find it sasy to obtain alternative
employment; most especially, mechanics. In Mr, Ruza's opinion, it might

have bzen different, if the Complainant had been in the building trade.

In the circumstances, a further adjourament was granted to enable Hr.
Castano to address the Tribunal on whether or not a ‘'transfer of

undertaking' had taken place.

In the event, Mr. Caetano addressed a five page letter ta the Secretary
of the Tribunal, Mr. Paul Llanelo, for the attention of the Tribunal, in
which he dedicated four pages to the rehersal of his arguments, as to
the disregard which should be given to the notice issue and regrettably
only half a page to the matter of the 'transfer', in respect of which
the adjournment had been granted and Xr. Caetano had bean requested ta

specifically addrass.

In dealing with 'relevant tramsfers' issue, Hr. Caetano highlighted that

according to Harvev's., Industrial  law (hereinafier referred to as
"Harvey's") at HEC/3302, the following items must be considered:



1. the type of undertakinz or business;

2 whether or not  iis  tangible assets, such as  buildings are

transierred;
3. the value of its intangible asseis at the time of transfer;

4. whether or not the majority of its employees are taken over by the

new amployer;
5., whether or not its customesrs are transferred;

%, the degree of similarity between the activities carried on hefare and
after the transfer; and the period, if any, for which those activities

ware suspended,

#ir. Caetano concluded that in the case of the sale of Europroperty
¥anagement Limited +to EBurocity Hanagement Limtied <the nature and
geography of the business obviously remained unchange. However, only a
limited number of employees were offered jobs with the new coumpany and,

in those c<ircumstances, whether or not a trapsfer took place was

arguable.

Those are the issues and submissions, what is the Law 7?7 Well, I beliewve

it is asz follows, namely:

1. At Common Law a contract of employmeat for an indefinite period i=z
terminable by notice givea by either party fo the other. The lengih
af mnotice resquired depends upon what was agreed expressly or
implied. In the absence of any indication to the conftrary, the Court
will infer that the contract is terminable by ‘reasonable’ notics.
What i3 resasonable is to be assessed by reference to all the
circumstances of the case: security, langth of =zervice, nature of

emplayment, frequency of pay days eic.
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¥otwithstanding the above, in the United Kingdom, at Common Law, the
master is also entitled to disemiss his servant on the spot, without
novice, in certain circumstances. The cases typically ianvolve
dishonasty, disobedience or incompetence on the part of the zervant.
The right of summary dismissal therefore arises when the servant
comnits a repudiatory breach of contract. In those circumsiances,
the master has the opiion of waiving the breach or of treating the
contract as discharged by the breach. Summary dismissal of the
servant demonsfirates that the master has exercised his right to
treat the contract as repudiated by the servant's breach (see
generally Harvey's 847 page A 445 apd Denmark FProdugticns Ltd v
Boschobel Productions Lid 1963 3 AER 513);

The above has led to the question being asked: can an employee brealk
hiz contract in such a way that the breach itself discharges the
contract withoui any need of acceptance on the part of the employer,
s0 that the employee dismisses himself by his breach 7 It would

appear nat, given, on the whole, the authorities are against the

doctrine of self dismicsal (see_Thomas Marshall v Guinle 1878 1 CR
205: London Trapsport Executive v Clarke 1981 1CR 355; Pendlebury v
Chrigfisn Schonis Vorih ¥est Ltd 1985 1CR 174);

The common view in the United Kingdom would seem to be that in
accephing & repudiatory breach, the party accepting the breach is
terminating the contract. Consequently, when the employer accepts a
fundamental breach by the emwployee 1t is the employer who is thereby
choosing to terminate under Section 55 (2) of the Ewployment
Frotection  (Consolidation) gt 1278 <{(hereipafter referred to as
"EPLCr A"y,

Vhatever the precise scope of the doctrine on self dismissal, the
perceived view is that it is extrewely limited and certainly does
not justify 2 Court in treating repudiatory breaches in general as

self dismicsal (see Harvey's 308, D/220),




Be that as it may, in both the United Kingdom and in Gibralitar, in
addition to +he Common Law, statuie has now iatervensd aand ia
Gibraltar, according to Section 6423’ of the FRaplovment
Qrdinance: “.. an employes shall be taken to be dismissed by ais

employer if, but only if ... the contract under which he iz employed
by the employer is terminated by the employer, whether it is so
terminated by notice or without notice .. “. Furthermore and more

1,

importantly, statue now also grants smployees a right not to be

upfairiy dismissed (see Beciion 5% of the FEmplovmeat Ordinance and
Section 35 of the HEP{L24).

In addition, both Epnglish and Gibraltarian statutes stipulate

certain minimum periods of notice for diswissal, which %take effect
as lmplied terms in the contract (see Section %4 of the Emplovment

However, in Gibraliar, by wvirtue of cection 56 of the Emplovaent
Ordipance thers are certaln exceptions to Section 55, whereby for

"good and sufficient cause" an employer may dismiss an employee -
{subject to certain limitations, which need not detain us). A&
provision with similer result iz found in Section 49¢(5) of the
ERLCYA.

However, comparing those two provisions, their seems to me to be a
differance, perhaps a fundamental difference, ia that: whereas
wection 42(5) of the EP(C)A expressly preserves the right to summary

dismissal by steting in a proviso:

"It i3 hereby declared that this section does not affefct any right
of gither party to ftreat the contract as terminable without aotice
by reason of such conduct by the ofther pariy as would have enabled
him so0 to treat it before the passing of this Ack" - (that is under

the Common Law rules),



10.

1%.

12.
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name

has

Sectign 54 of the Fmplovyment Ordinance does not and iz order fo find
an excepiion to the minima periods of notice, we have tg lack at

section %6 of the latter Ordinance, which sizies;

“Fothwithstanding the provisions of Sections 54 ... an euplaoyer
may dismiss an employee and an emplayse may abandon the service
of an employer, without giving notice and without any liability
te make payment ... if there is good and sufficient cause for

surch dismissal or abandeonment of service . .Y

Be that as it may, a Court will not imply & shorter period of notice
than that required by the statufte but 1%t may imply a longer perieod

(zee Harvey, para 829 page A 443, Volume 1 and Hill v G, A, Parzgns

& Co. Limited 1971 3 AER 1345 C. 4.2,

It is now well established that in order %o constitute a notice of
dizmissal, the notice must specify a particular ascertainable date
{zee v! 252 1 27

Accordingly, it can be said that in Gibraltar, ‘subject to good and
sufficiesnt cause', every employes i3 entitled to & minimum periocd of
notice of dismissal from his employer (generally see alsc Harvey's 4
1203 page 4 535). The right is a right to 2 mirnimum period of notice
of termination of contract of employment and the statutory minima

apply oaly where notice is necessary, lawfully to ferminate the

0]

cantract, that is to say: where there is no good and sufficient

causa for dismissal without notice;

iz the law, asx I understand it to be and applying that to the facis
submission of the latent preliminary point, I resolve as follows,
ly, in order to resolve, in turn, whether or not an unfair dismissal

taken place, namely:



A. Transfer of Underfeking:
I {find on +the evidance available before ms that a transfer of
undertaking cccurred, waen, in 1999, +fhe Respondent purchesed the

business of Europroperty Nanagement Litd, as defirned by Sections 734 to

78K . of the Emplovment Ordinance.

According to ¥r. HFuza, Eurcproperty HNenagesment Lid rented and sald
apartments in Euro Towers at Eurcpari, Gibraitsr and provided a service
to private owners and fenantg of Euro Towers, all of whick was
undertaken as a business and not as a charifable institution and all of
that very same activity, in respect of the wvery sams bullding, in the
very same place and for reaumeration was undertaken by the Respondent

from 1999 up to the present day.

According to Hr. Castano, whilst conceding that the nature and geography
of the business remained the same - (thereby fulfilling most of the =iz
matters which Harvey's suggested should be taken inte account in
consideriag the matter) - only a number of empioyees were taken over and
since that did not constitute the majority, as stipulated in Harvey's
fourth condition, it repdered the matter of whether or not a transfer

bad, ia fact, %faken place, a moot point.

With respect, I beg to differ. I believe, given the circumstances and on
a balance of probabilities being *the burden of proof I must apply, a
transfer of undertsking took place and the fact that the majority of the
employees were not retained was not, in my opinion, suifficient or cogent
reason ta prevent a transfer from taking place, when, in the words of
Hr. Rfusa, with which Hr. Caetanc d4did not disagree: 'the Respondent's
successor—-in-title undertook all of the very same activity as the
Respondent, iz respect of the very same buildiag, in the very same place
and for renumeration', thereby fulfilling the majority of the maiters,
wnich Harvey suggests should be faken into account in considering

whether or not a transfer has talken place.



It follows from the above and I so further find thaet accordiag +to
Section 5410 (1) (v> of the Emplovment Ordipance, the Complainant should

have bheen given 13 weeks Fotice prior to dismis=al and not, iz the words
¥

af Hr. Fuza 'the paliry 2 wesks' actually given.

In the ocircumsiances of the actual Fotice issued by the Respondent to
the Complainant, I further fiand that the former dJdismissed the latter
specifically upon Fotice -~ (that is %o say: 2 weeks Notice) - and not
gummarily, as may have been open to him to so pursue, by virfue of the
provigions of @gction 56 of the Employment Ordinance, provided he
believed he enjoyed ‘good and sufficieni cause' *to so act, a course of
action he clearly did not chose to follow, given the terms of Disuissal
Letier issued by the Respondent to the Complainant, which clearly proves
the latter's alleged misconduct was most certainly in the conteumplation
of the Respondent, at the time of the dismissal but which the Respondant
did not seak to use as ‘good and sufficient cause' to enable ths

Respondent to dismiss without Notice,

tccordingly, having so elected that course of action and proceeded upan
Wtice, albeit a defective pericd of FNaotice, 1t is no%, irn my opinion,
now open to the Respondent, at this very late stage, to seek to justify
that breach of statue and therefore unfair dismissal - (in an attempt to
render those actions as falling within the excephion provided by Section
i and thus convert the dismissal
retrospectively fair) - to allege the Complainant's action or conduct
was sufficiently repudiatory of itself, as to have released ths
Respondent from the obhiigation to give any Notice or sufficient Fotice
in the amount stipulated by statue, =0 as to, in turas, give tie
Respondent restrospective '‘good and sufficient cause', pot to have given
the Complainant the requisite statutory Fotice, even though, a%t tha
pertinent and relevant time, the Respondent omiited to take advantage of
the same, as to a2nable these proceedings to proceed because it had not

bean necessary to issue the requisite or any notice, given the reasons

- 15 -



for the dismissal justified the absence of Notice and, indeed, no Fotice

had been issued.

In short, at the material time, the Respondent did not dismiss the
Complainant without Fotice, or with defective Notice, because it claimed
it had ‘'good and sufficient cause' to do so. Quite the contrary. The
Respondent dismlssed the Complainant specifically upon Notice, whkich, I
believe, i% thought was the correct amount 3% had 4o tender the
Complairant and sag, as a matter of fact and, indeed, as [ understaond
Mr. Caetano accepted and did not seek to dispete, the Complainant was
not dismizsed without HNotice or insufficient Notice due to good and
sufficient cause but rather upon a specific period of notice, which, as

it turns out, was far from sufficient, in the circumstances.

Accordingly, having dismissed the Complainant upan insufficient Fotice,
in the circumstances and for the reasons expiained above, the Respondent
acted contrary to the provisions of eection 54 of the Emplovment
Ordinsnce and, to that end, illegally. As a result, it must, of
necessity and automatically, follow, such dismissal must and is illegal
and therefore unfeir ‘ab initig' and ‘ipso facte', that is: from the
very moment it occurred and automatically - (and by way of enalogy with
fthe Criminal Law. 1 would venture to say identical to what nceurs when
an absnolute offence is committed) - and therefore in contravention of
the Law and theredby prevents any further consideration of ohher matters,
for example the matters stated in Section 65 of the Ewplovment Ordinance
and, in particular, the allegation as to the Complainant's undertaking
cf private work, matters which, in different circumstances, might have
kad %o be considered at length and then the issue decidad upon its

merits,

Howaver, in the circumstances and in my opinion, none of that is
available to me in considering this matter, given the Complainant was
dismissed wupon ¥otice, &albeit for certain reasons, and, in +ie
circumstances of that Notice, the latter was of an inSufficient'period
as required by Law, given the length of the Complainant's pericd of

Employument and, as such, the procedurs which led to +the termination of

- 15 -
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his employment and dismissal was contrary to Law and so was illewal and

therefore unfair.

I appreciate it may be considered simply a technicality but, if =o -
(and I am not so sure} - it is, neveriheless, a technicality from which
rights arise and conseqguences flow, both beneficial and adverss,
depending upon the vantage from whick it iz viewad and, in those
circumstances, I do not believe the mattaer can be simply dismissed on

that basis.

I further appreciate the Respondent may have acted in ignorance of the
fact that it should have given the Complainant 13 weeks Fotice and,
indeed, believing i% was followiag the provisions of the Law in giving
Just 2 weeks Fotice. However, the fact of the matter is, it was not
acting within the Law in so doing and, as is well known, 'ignorance of
the Law 15 no excuse', Accordingly, the Respondent must face the

consequences of its action.

I am encouraged in nmy decision by the case of Bayo v lLambeth Borough
Coupell 1994 1 C.R. 727 C.A.. a3 referred fto in Harvey's at A/445, page

247, Briefly, the facts fo the case involved an Accountant employed by

the Council who was accused of offences involving consipiracy to
defravd. Following a period of suspension, the Accountant was written to
indicating that he was no longer employed. It was accepted the Council's
actions constituted a dismissal in raspect off which ithe rnormal
digciplinary procedures had not been followed. The employee maintainad
he had not accepted the Council's repudiation and sought payment of
wages to the year Z000. The Court upheld the Judge's ruliag that the
employse was ephiftled to one monih's notice together with bis wages for
the five months it was eshlmated the disciplinary proceedings, had they

been properly followed, would have taken place.

Accordingly, in the present case, the Hespondent having elected to
dismiss the Complainant upon Fotice and not summarily, I am of the view
and =0 find the Respondent was bound by the statutory periods and, in

failing to follow them, I find the Complainant waz dismissed contrary to

- 17 -



Law and therefore wnfairly, which, as a result, calls into imwedizts
play the full consequences of the Law, without further regard or other

consideration.

It follows from the above and in reply to the preliminary point with
which this Ruling opened that, in the circumstances of this particular
cass, I am of the opinion the Fespondent is not able to avoid such
cansaquences - {and, in #ffect, deprive the Complainant of the rights he
has thereby acquired), by requesting the Tribunmal to disregard the
dafective KNotice and proceed to press ahead with a full hearing of the
application, 20 as %o decids the matter on its merits, simply upon the
allegation that the Respondent would be able to prove the Complainant's
conduct waz such as to have justified a summary dismizsal, which, in
tura, would not have required the service of a Nohice of dismiseal and
&3, in such circumstances, the issue of Fotice, defective or otherwise
and the congideration of the issues arising thereunder are rendered
irrelevant, given gummary dismissal without FNotice would have been an
option open to the Respondent and would have been found ta have been

fair and thus not constitute an unfair dismissal,

In my view, in order to bhave been able to so argue, the Respondent
should have dismissed summarily and not upon Fotice, most espacially
since bhe was aware of t{he existance of grounds which might have
gqualified as ‘'good and sufficient cause' fto =0 act. Howsver, the
Regpordent did not and suffice to say, I am of the firm opinion, that
having decided %o dismiss upon FNotice and proceeded to da so upon
written Notice, the correctness or defects of that Fotice and the issues
ariging thereunder are rendered of primary fundamental importance and
enjoy prior rank in considering the matter of the fairness or otherwise
of the disumissal. It seesms to me, it cannot be oftherwise, if only in the
interests of certaiaty and the correct and proper application of ihe
Law. Any other interpretation would render the sthatute and the
stipulations and rights therein contained and arising null and void and

that cannot be so.



If 1 may be permitted an analogy with ancient histary, like Julius

Ceasar when he crossed the Rubicon, the Respondent having dismiszed upon

]
[l

nshance, he

{l

i

Eotice, etands or falls by that Fotice and, I fear, in thi:

musi fall., There is no turning back from those consequences.

It must be gaid that in reaching this decision, I have laboured with the
provisions of the EP(C)4 and the commentary found in Harvey, in respot
0f the same. As mentioned before, the ER(OIA is an English Act, which,
inter alia, deals with employees rights during the perind of notice.
The difficuliy with the EPC{A), as far as I am aware, is that neither
those nor, indeed, any of the ER()A's provisions are applicable in
Gibraltar, nor are there any identical provisions in the Laws of
Gibraltar, as to in either case render the EP{C)A or the cases decided
in interpretation of its provisions, or the commentary from authorative

authors in respect of the same of binding authority in Gibraltar,

Fevertheless, in respect of employess rights duriag the period of
fotice, the EP(CIA states that if during that period the employae is
guilty of a repudiatory breach of contract and the employer summarily

dismisses him for it, the emplaoyer is not liable under Paragraph 7(2) of

Schedule 3 of the EPF(CYA for the remainder of the pericd of FNotice,

Hawever, at paragraph '@, the learned author goes
further and suggests a similar result would follow where the breash was
committed before (my underlining) Fotice was given but was not

discoverad until afterwards {(my underlining).

According to Harvey's, on discovery, the employer is entitled to treat
himself as discharged from the contract forthwith and <the enpl oyes
cannot therefore sue for breach of contract and he has no other remedy,
all of which may appear, at first brush, to lend support fto Hr.
Cactano's contention that even if the Notice is defective, a Tribunal
may disregard that defect and press ahead to decide the matier on fhe
merits and thus deprieve the Complainant of the immediate fruits of such

a defective Fotice, which must be an unfair dismissal ruling.
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Accordingly, in considering this matter, I have asked myself: could a
similar line of fhought, a5 expanded by Harvey and mentioned above, be
applied to this case, by way of analogy, in support of lr. Caetana’s
contention, as to lead to 2 totally different decision to that reachad

by me 7

In the end, after much congideration, I have come to the conclusion it

cannot, inter alia, because:

i the provision in question is an English Act ralating
specifically to employees rights whilst under Notice, without
any comparable pravision existinsg in Gibralftar and, iz those
circumetances, it can be of litile real assistance to the case

in hand;

iis Harvey's opinion is a personal speculative interpretatiom, in
respect of matters arising outwith the procedure stipulated by
that legiglation and to apply such a view, albeit from an
authoritative author, in respect of a procedure outwith a
speclific English statute, which, in any event, is different
from our own and which would, in effect, result in the dilutian

of the protection our statute affords employees, cannot be

correct;

(iidi? states that an

employer who has given an employer the apporiate Notice required
oy Section 54 may still be liable to compensate the employes for
unfair dismissal., Fote the words: ‘may still'., It follows an
euployer who has noi given the appropriate Notice must surely be
liable for an unfair dismissal, when even one that daes give
Hotice may neverthelass be liable for an unfair dismicsal; most
especially, in circumstances ia which the employer alleges
having had good and sufficient cause to summarily dismiss but

does not do so, and dismisses upon an inappropriate Fotice;



he decision in the Bovo v Lapbeth Forough

£h

%
Council, referred to before, which was izsued in 1994, afier

1978, would geem to run conirary to %the opinion of Harvey in

in

respect of legislation vhich was passed in 1978 which i1 i
reasonable to suppose must have been in the contemplation of the

Court in 1994, when deliberating upon the case.

(v Lagtly, the provision of fthe EP(CrA in question and Harvey's
commentary is based upan a dismissal being initially summarily

effected and not upcn Fotice, as in the cass in hand.

Accordingly, I maiantain my decision and having found the Complainant was
unfairly dismizsed in 1ot bhaving been given the appropriate and
statutory requisife period of Fotice, I must now consider the matter of

campensation.

The facts of this case are somewhal unusual, in that the Complainant has
not been able to find fresh employment. According to ¥r. HNuza, the
Complaiant's age 1is against him It would appear our scciehy is
‘ageist'. I was not aware of the same but am guided by Hr. Fuza's
greater axperience. Horeover, my general reading would seem to suppart
that submission, in that, I receatly came across an article by the

English Journalist David Thomas, entitled 'The Bald Truth about my mid-

life crigjs .. ', which appeared in the Daij

April 22nd. 2004, page 13, a relevant part of which stated:

“... The employmeant market is grotesquely prejudiced against middle—
aged men. Just try getting work as a 50 year old. You can have all
the qualifications in the world. Tou can have a terrific CV¥. You can
be reliable, trustworth and mature. However, the jaob will be givan

{3

to a 28 year old ...
That it should be @0 is, indeed, a matter of regret.

gy virtue of Section 70 of ithe Emplovment Ordinsnce there are two

courgss cpen to ms, that is: either recommend ra-engagement or award



compensation. Specifically, according to Sectign 70(23¢h), I have +to
consider whether it would be practical and in accordance with egquity for
the complainant to be =0 re-engaged. I  must confess, in tae
circumsiances of both the Applicant's age, his inability to find work
and the allegation as to the reasons for the dismissal, teing the
Complainant's acceptance of private work contrary to his employers
instructions and not his inability %o undertazke his work, ete., I an
tempted to recommend a re-engagement, in the hops the ‘'status quo' may
reture and the parties placed in their original pasition, when bhopefully
sense would prevail and a modus vivendi found, upon which they could

embark upon a mutually beneficial work relationship.

However, upon further reflection, much as I might have wished to achieve
such a situation, 1 fear, with the passage of time, both parties have
moved on and re-engagement is no longer a realistic proposition. It
would appear the parties no longer enjoy each other's confidence and in
such a situation, I have come to the conclusion it would be impossible

to expect the resurgence of an employer / employee relationship.

Accordingly, 1 have reluctantly discarded the possibility and proceed to
consider the provisions of Section 72 of the Employmant Ordinance and
the ludustrizl Tribupal (Calculation of Compensation) Resulations 1992,
which deals with both the Basic Award and the Compensatory Awards, as
prescribed by the Regulation, which I must decree, when deciding to

grant compensation,

If T may, I should wish to deal with the Compensatary Awards first. As
to the latter, it is a relatively simple and straight forward matter,

namely: I must award the lesser of either:

104 weel's pay of the Complainant,

or
104 times {twice the amount specified as the waekly renumeration in
the Schedule to the Conditions of Employment (Standard Hinimum Vage)

Crder 1939,



.

In ordsr to ascertain which of those two is less, [ must proceed to

calculate both,

0}

i}

Avcordingly, as to the Complainant's pay, the latier's gross pay wa
stated as being £6.95, per hour. Moreover, he worked a 39 hour week, =o:
£5.7% x 39 x 104 = £27,378.00, In addition, Mr. Huza stated I should
inciude £1,472.0C ia respect of lost employer's social contributions.
Furthermore, as I understand Section 55(1) of fthe Fapioyment Ordipance
the Responden®t is also bound to pay the Complainant for the period of
Yotice he was entitled to receive payment buit did not do so, because of
the shoriness of the same, which I estimate at £2,893.7%, being made up
as to £6.75 x 39 x 11 weeks, the latter being the balance outstanding
from 13 of the Z weeks notice which he was actually given.

The £27,378.00, plus the &£1,472.00, pius the £2,895.75 amounts to
$31,745.75, ifrom which total I deduct the £483.50C unemployment benefit
paid to the Complainant, plus the £500.00 in respect of casual earniags
pluz £960.00 in respect of the value of the car parking space at
Eurotowers, received in exchange for the odd jobs undertaken by the
Complainant for Beatley Froperties Limited, as admitted by the
Complainant and which I deem as a benefit-in-kind and equivalent to a
monetary payment and estimate at £40 per month for 24 months (40 % 24 =

980>, The sum total of all of which comss to £29,702.15.

Before proceeding, 1 ebould explain that in his address ¥r. HNuza
suggested I might wish to base that part of an Award (that 1is: the
Compensatory Award) upon the net weekly salary, as opposed to the gross,
further suggesting a different view should be taken between tax payments
and social security payments and that, therefore, the farmer might be
deducted but the latter added to the compensation figure, on the basis

the Complainant apparently benefitted irom one, dut not from the other.



¥ith respect to ¥r. HNuza, who is slways both erudite and lucid, not 4g
mention forcefui, in his addresses and submissions, [ fear, I was unabls
ta follow his line of argument. I do not see any difference betwsen
thoge figures, as to allow the latter but not the farmer. After all,
the former is part and parcel of the Complainant's salary, just as much
as the net figure, albeit, it is automatically paid to the Iacome Tax
Dezpartment by the employer, for and on behalf of the employee, in
satisfactlion of the employee’s contribuiion to the maintenance snd
gupport of this community from which we all benefit. It follows, I
cannot understand why, in a compensation Award, the amployee should be
denied that part of his salary and moreover, the employer should be
absolved from that same part of the salary, without the same being paid
to the Income Tax Department, on behalf of the Complainant either. In
effect, ito so preoceead, is fo proceed to calculate the compensation upon
a reduced and incorrect salary and not the proper salary. It cannot be
right to de =a and =0, whtih respect, beg to differ with Hr. Nuza and
base the compensation upon the gross figure, which was the totality of

the hourly salary received by the Complainant,

As to the Mipnimum Yage, that was set on the Zlst August, 1989 at £27.50
and s¢ 104 times twice that amount comes to £20,280.00 (97.30 x 2 x 104

= 20,280.007),

Accordingly, given the provisions of the Law, I must award the lesser of
the figures of £29,702.15% and £20,280.00, as the Prescribed Awount and
thus Order the Respondent %o pay the Complainant the =ald sum of

£20,280.00 as the Frescribed Amount for the Compensatory Award.

As to the Basic Award, I must award not less than £2,200.00. Hr. HBuza,
in his address, firmly emphasized the 'not less' element of the wording,
no doubt, lsst I forgot the same. I am grateiul fo him for remindiang me.
Indesd, he wsnt furthar and urged ma, in equally firm terms, to be bold,

adding: "the sky was the 1imit",

However, he will forgive me for declining, with respect, to venbure into

the sgiratusphere. 4 sense of proportion must be mainiained., Horeowver, I



2, hitherta, hesn to award the

L

understand the norm in +this Tribunal -

£2,200,00, almost as if it were menadatory at that lewel.

Bevartheless, haviag dwelt upon the matter and although I  bhave
respectfully declined ¥r. HNuza's iavitation, I concedas the £2,200.00
figure was not sat in stone; at least, as to its upper limits. Xoreover,
that figure was legislated 12 years ago and, as such, itz value has been
reducsd by the oconsiderable increases in the costs of living, since
then, not to mention the increment in property costs etc. I alsn agrea
recognition should be paid to the words ‘'‘wmot less' and this Tribunal
ghould not necessarily accept the figure of £2,200.00, as the flgure to
award in that respect; most especially, when so many years have elapsed
gince it was first legislated and, I presume, the Legislature intended
Tribunals to enjoy a discretion in the maximum level of the same, =o as
toc meet the eventyalities posed by the passage of time, increases in

cost of liviag, ete.

In saying &il this, I, of course, do not bind the Tribunal, as to the
future, given the 1level of otker awards will depend upcn their
particular circumstances and meriis and remsin at the discretion of
presiding Chairmen, who may in their wisdom decide to retain the figure
at £2,200.00 or iwcrease it. However, in this instance and in the light
of the circumstances of this particular application, I exercise the
discretion vested inm me by virtue of the phrase 'not less than' and

Order @ Basic Award in the sum of £6, 000,00,

Accordingly, for the avoldance of any doub%t, I confirm total sum of

campensations awarded amounts to £26,280.00.




