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GAZETTE
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B. 27/17

BILL

FOR

AN ACT to make provision about terrorism offences, to make provision
for the proscribing of organisations, to provide for orders for the freezing and
forfeiture of terrorist property and funds, to provide for the investigation of
terrorist offences and provide investigation measures, to make provision in
connection with overseas terrorism, to repeal and replace the Terrorism Act
2005 and for connected purposes.

ENACTED by the Legislature of Gibraltar.

PART 1
PRELIMINARY

Title.
1. This Act may be cited as the Terrorism Act 2018.
Commencement.

2.(1) ThisAct comesinto operation on the day appointed by the Government
by notice in the Gazette.

(2) Different days may be appointed under subsection (1) for different
provisions and for different purposes.

I nter pretation.
3.(1) InthisAct, unlessthe context otherwise requires,—

“act” and “action” include omission;
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“article” includes substance and any other thing and for the purposes of
Part 3 includes anything for storing data;

“biological agent” means any microbial, microbiological or other
biological agent;

“biological weapon” means a biological agent or toxin, within the meaning
of section 3 of the Weapons of Mass Destruction Act 2004, in a
form capable of use for hostile purposes or anything to which
section 3(1)(b) of that Act applies;

“chemical weapon” has the meaning given to it by section 9 of the
Weapons of Mass Destruction Act 2004;

“conduct” includes acts, omissions and statements;
“criminal conduct” means any conduct which congtitutes an offence in
Gibraltar or would constitute an offence in Gibraltar if it occurred

there;

“device” includes (whether fixed to land or not) machinery, equipment,
appliances, tanks, containers, pipes or conduits;

“explosive” means—

(@ an article or substance manufactured for the purpose of
producing a practical effect by explosion;

(b) materials for making an article or substance within paragraph

(a;

() anything used or intended to be used for causing or assisting in
causing an explosion; and

(d) apart of anything within paragraph (a) or (c);
“firearm” includes an air gun or air pistol;
“Gibraltar Financial Intelligence Unit” and “GFIU” means the financial
intelligence unit established under section 1B of the Proceeds of
Crime Act 2015;

“Gibraltar resident” means—
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(@ aperson ordinarily resident in Gibraltar whether or not by
virtue of a certificate or permit of residence issued under the
Immigration and Asylum Act 2018; or

(b)  abody incorporated in Gibraltar;

“glorification” includes any of praise or celebration, and cognate
expressions are to be construed accordingly;

“Government” means the Government of Gibraltar, the Government of a
country or territory other than Gibratar or an international
governmental organisation;

“information” includes documents;
“Minister” means the Minister with responsibility for Justice;

“noxious substance” includes any biological agent and any other natural
or artificial substance (whatever its form, origin or method of
production);

“nuclear facility” means—

(@ a nuclear reactor, including a reactor installed in or on any
transportation device for use as an energy source in order to
propel it or for any other purpose; or

(b) aplant or conveyance being used for the production, storage,
processing or transport of radioactive material;

“nuclear material” means nuclear material within the meaning of Article
1(a) and (b) of the Convention on the Physical Protection of
Nuclear Material opened for signature at Viennaand New Y ork on
3rd March 1980;

“nuclear reactor” means any plant (including any machinery, equipment
or appliance, whether fixed to land or not) designed or adapted for
the production of atomic energy by a fission process in which a
controlled chain reaction can be maintained without an additional
source of neutrons,

“nuclear weapon” means a weapon which contains nuclear material;
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“offences listed in Schedule 1” means an offence listed in Schedule 1 or
an equivalent offence under the law of a country or territory outside
Gibraltar;

“officer” means a police officer of the Royal Gibraltar Police;
“organisation” includes any association or combination of persons;
“part”, in relation to property, includes a portion;
“premises” includes any place and in particular includes—
(@ avehicle
(b) an offshore production installation within the meanings given
in regulation 4(1) of the Environment (Offshore Oil and Gas)
Regulations 2015; and

(c) atent or moveable structure;

“property” is to be construed widely and includes property of any
description including-

@ assets of every kind, whether corporeal or incorporeal,
moveable or immoveable, tangible or intangible, and
legal documents or instruments in any form including
electronic or digital, evidencing titleto or aninterest in
such assets;

(b) not only such property as has been originally in the
possession of or under the control of any person but
also any property into or for which the same has been
converted or exchanged, and anything acquired by
such conversion or exchange whether immediately or
otherwise;

“proscribed” shall be construed in accordance with Part 2;

“public place” means a place to which members of the public have or are
permitted to have access, whether or not for payment;
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“qualifying offence” means an offence listed in Schedule 16 committed in
Gibraltar;

“radioactive device” means—
@ anuclear weapon or other nuclear explosive device;
(b)  aradioactive material dispersal device;
(© aradiation-emitting device;

“radioactive material” means nuclear material or any other
radioactive substance which—

(8 contains nuclides that undergo spontaneous disintegration in a
process accompanied by the emission of one or more types of
ionising radiation, such as alpha radiation, beta radiation,
neutron particles or gammarays; and

(b) iscapable, owing to itsradiological or fissile properties, of—

(i) causing serious bodily injury to a person;
(i) causing serious damage to property;

(iii) endangering a person’s life; or

(iv) creating a serious risk to the health or safety of the
public;

“restraint order” means an order made under section 60;

“substance” includes any natural or artificial substance, whatever its origin
or method of production and whether in solid or liquid form or in
the form of a gas or avapour, and any mixture of substances;

“terrorist investigation” means an investigation of-

(8 thecommission, preparation or instigation of acts of terrorism;

(b) an act which appears to have been done for the purposes of
terrorism;
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(c) theresources of a proscribed organisation; or

(d) the commission, preparation or instigation of an offence under
this Act other than an offence under section 12 or 13;

“transportation device” means a vehicle or a space object (within the
meaning of the Outer Space Act 1986 (Gibraltar) Order 1996;

“vehicle”, except in sections 95 to 99 and Schedule 10, includes an aircraft,
hovercraft, train or vessel; and

“working day” means a day other than a Saturday, Sunday, Christmas Day,
Good Friday, abank holiday or a public holiday under the Banking
and Financial Dealings Act or the Interpretation and General
Clauses Act.

(2) Any term used, but not defined, shall be construed in accordance with
the provisions of the relevant directive, regulation or measure, asthe case may
be.

Terrorism: interpretation.
4.(1) Inthis Act “terrorism” means the use or threat of action where—
(@ theaction fallswithin subsection (2);
(b) theuseor threat isdesigned to coerce, compel or undermine the
government or an international governmental organisation or to

intimidate the public or a section of the public; and

(c) theuseor threat ismadefor the purpose of advancing apolitical,
religious, racial or ideological cause.

(2) Anaction falls within this subsection if it-
(@ involves serious violence against a person;
(b) involves serious damage to property;

(c) endangers a person's life, other than that of the person
committing the action;
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(d) creates a serious risk to the health or safety of the public or a
section of the public; or

(e) isdesigned serioudly to interfere with or seriously to disrupt an
electronic system,

and the person committing the action either intends or is reckless as to
whether any of the matters set out in paragraphs (a) to (€) is produced.

(3) Inthissection—
(@ “action” includes action outside Gibraltar;

(b) areference to any person or to property is a reference to any
person, or to property, wherever situated;

(c) areference to the public includes a reference to the public of a
country or territory other than Gibraltar; and

(d) “the government” means Her Majesty’s Government of
Gibraltar or the government of another country or territory.

(4) In this Act a reference to action taken for the purposes of terrorism
includes a reference to action taken for the benefit of a proscribed
organisation.

Terrorist property.
5.(1) In this Act “terrorist property” means—

(& money or other property which is likely to be used for the
purposes of terrorism (including any resources of a proscribed
organisation);

(b) proceeds of the commission of acts of terrorism; and

(c) proceeds of acts carried out for the purposes of terrorism.

(2) Insubsection (1)—

(8) areference to proceeds of an act includes a reference to any
property which wholly or partly, and directly or indirectly,
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represents the proceeds of the act (including payments or other
rewards in connection with its commission); and

(b) thereferenceto an organisation's resources includes areference
to any money or other property which is applied or made
available, or is to be applied or made available, for use by the
organisation.

PART 2
PROSCRIBED ORGANISATIONS

Interpretation of Part.

6. In this Part a reference to “the UK Act” is a reference to the Terrorism Act
2000 of the United Kingdom as it may be amended from time to time.

Procedure

Proscription.

7.(1)  For the purposes of this Act an organisation is proscribed if—
(8 itislisted in Schedule 2 to the UK Act;

(b) it operates under the same name as an organisation listed in that
Schedule.

(2) Subsection (1)(b) shall not apply in relation to an organisation listed in
Schedule 2 to the UK Act if its entry is the subject of anote in that Schedule.

(3) The Government shall maintain alist of the organisations that are for the
time being included in Schedule 2 to the UK Act.
(4) Assoon as practicable after any amendment is made to Schedule 2 to the

UK Act the Government must-

(8 arrange for the publication of the amended list in the Gazette;
or

(b) take such other reasonable steps to bring it to the attention of
the public asit considers appropriate.
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(5) Where an order made by the Secretary of State under section 3(6) of the
UK Act providesfor anameto be treated as another name for an organisation,
this Act has effect in relation to acts occurring while-

(8 theorderisinforce;

(b) the organisation continues to be listed in Schedule 2 to the UK
Act,

as if the organisation were listed in that Schedule under the other name, as
well as under the name specified in the Schedule.

(6) Nothing in subsection (5) prevents any liability from being established
in any proceedings by proof that an organisation isthe same as an organisation
listed in Schedule 2 to the UK Act, even though it is or was operating under a

name specified neither in that Schedule nor in an order made by the Secretary
of State under section 3(6) of the UK Act.

Deproscription: application.
8.(1) Anorganisation listed in Schedule 2 of the UK Act or a person affected
by the organisation’s proscription or by the treatment of the name as a name

for the organisation may apply to the Secretary of State for-

(@ theremoval of an organisation from Schedule 2 of the UK Act,
or

(b) anameto ceaseto betreated asaname for an organisation listed
in that Schedule.

(2) The application referred to in this section must be made under the terms
of the UK Act.

Offences
Attachment to proscribed organisation.

9.(1) A persons commits an offence if that person belongs or professes to
belong to a proscribed organisation.

(2) Itisadefence for a person charged with an offence under subsection (1)
to prove that—
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(@ the organisation was not proscribed on the last, or only,
occasion on which he became a member or began to profess to
be a member; and

(b) that he has not taken part in the activities of the organisation at
any time while it was proscribed.

(3) A person guilty of an offence under this section shall be liable—

(& on conviction on indictment, to imprisonment for a term not
exceeding 10 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding the level 4 on the
standard scale or to both.

Support for a proscribed organisation.
10.(1) A person commits an offence if—

(8 heinvites support for a proscribed organisation; and

(b) the support isnot, or is not restricted to, the provision of money
or other property within the meaning of section 35 (raising

funds for terrorism).

(2) A person commits an offence if he arranges, manages or assists in
arranging or managing a meeting which he knowsisto—

(@) support a proscribed organisation;
(b) further the activities of a proscribed organisation; or

(c) beaddressed by a person who belongs or professes to belong to
a proscribed organisation.

(3) A person commits an offence if he addresses a meeting and the purpose
of his address is to encourage support for a proscribed organisation or to
further its activities.

(4) Where a person is charged with an offence under subsection (2)(c) in
respect of a private meeting, it is a defence for him to prove that he had no
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reasonable cause to believe that the address mentioned in subsection (2)(c)
would support a proscribed organisation or further its activities.

(5) Insubsections (2) to (4)—-
(@ “meeting” means-

(i) ameeting of three or more persons, whether or not the
public are admitted; and

(i) ameeting is private if the public are not admitted; and
(b) “inviting support” means-

(i) encouraging another person to provide labour or
services to or on behalf of a proscribed organisation;

(i) encouraging another person to join a proscribed
organisation or further its activities; or

(iii) inviting support of other kinds, so long as that support
is not restricted to the provision of money or other
property within the meaning of section 35 (raising
funds for terrorism).

(6) A person guilty of an offence under this section shall be liable-

(& on conviction on indictment, to imprisonment for a term not
exceeding 10 years, to afine at level 5 on the standard scale or
to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding the level 4 on the
standard scale or to both.

Using itemsor clothes, etc. for proscribed or ganisation.
11.(1) A personin a public place commits an offence if he-

(@ wearsan item of clothing; or

(b) wears, carries or displays an article;
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in such away or in such circumstances as to arouse reasonable suspicion that
he is a member or supporter of a proscribed organisation.

(2) A person guilty of an offence under this section shall be liable on
summary conviction to imprisonment for a term not exceeding 6 months, a
fine not exceeding level 4 on the standard scale, or to both.

PART 3
OFFENCESRELATING TO ACTS OF TERRORISM

Encouragement of Terrorism
Encour agement of terrorism.

12.(1) This section appliesto a statement that is likely to be understood by a
person to whom it is made as a direct or indirect encouragement or other
inducement to them to the commission, preparation or instigation of acts of
terrorism or offences listed in Schedule 1.

(2) A person commits an offenceif-

(@ he makes a statement to which this section applies or causes
another to make such a statement; and

(b) at thetime he madeit or causesit to be made, he-

(i) intends a person to be directly or indirectly encouraged
or otherwise induced by the statement to commit,
prepare or instigate acts of terrorism or offences listed
in Schedule 1; or

(i) is reckless as to whether a person will be directly or
indirectly encouraged or otherwise induced by the
statement to commit, prepare or instigate such acts or
offences.

(3) For the purposes of this section, the statements that are likely to be
understood by a person as indirectly encouraging the commission or
preparation of acts of terrorism or offences listed in Schedule 1 include every
statement which-

(8 dlorifiesthe commission or preparation, whether in the past, in
the future or generally, of such acts or offences; and

362



TerrorismBill 2017  [B. 27/17]

(b)

is a statement from which the person could reasonably be
expected to infer that what is being glorified is being glorified
as conduct that should be emulated by them in existing
circumstances.

(4) For the purposes of this section the questions how a statement is likely
to be understood and what a person could reasonably be expected to infer from
it must be determined having regard both—

@
(b)

to the contents of the statement as a whole; and

to the circumstances and manner in which it is made.

(5) Itisirrelevant for the purposes of subsections (1) to (3)-

(@

(b)

whether anything mentioned in those subsections relates to the
commission, preparation or instigation of one or more particul ar
acts of terrorism or offences listed in Schedule 1, of acts of
terrorism or offences listed in Schedule 1 of a particular
description or of acts of terrorism or offenceslisted in Schedule
1 generally; and

whether any person is in fact encouraged or induced by the
statement to commit, prepare or instigate any such act or
offence.

(6) Inproceedingsfor an offence under this section against a personin whose
case it is not proved that he intended the statement directly or indirectly to
encourage or otherwise induce the commission, preparation or instigation of
the acts of terrorism or offences listed in Schedule 1, it is a defence for him to

show-

@

(b)

that the statement neither expressed his views nor had his
endorsement, whether by virtue of section 14 or otherwise; and

that it was clear, in all the circumstances in the making of the
statement, that it did not express his views and, apart from the
possibility of his having been given and failed to comply with a
notice under subsection (3) of that section, did not have his
endorsement.

(7) A person guilty of an offence under this section shall be liable-

363



TerrorismBill 2017  [B. 27/17]

@

(b)

on conviction on indictment, to imprisonment for a term not
exceeding 7 years or to afine, or to both;

on summary conviction to imprisonment for a term not
exceeding 6 months, to a fine not exceeding the level 4 on the
standard scale or to both..

Dissemination of terrorist publications.

13.(1) A person commits an offence if he engages in conduct falling within
subsection (2) and, at the time he does so—-

@

(b)

(©)

he intends an effect of his conduct to be a direct or indirect
encouragement or other inducement to the commission,
preparation or instigation of acts of terrorism;

he intends an effect of his conduct to be the provision of
assistance in the commission or preparation of such acts; or

heisreckless asto whether his conduct has an effect mentioned
in paragraph (a) or (b).

(2) For the purposes of this section a person engages in conduct falling
within this subsection if he-

(@
(b)
(©)
(d)

(€)
(f)

distributes or circulates aterrorist publication;

gives, sells or lends such a publication;

offers such a publication for sale or loan;

provides a service to others that enables them to obtain, read,
listen to or look at such a publication, or to acquire it by means
of agift, sale or loan;

transmits the contents of such a publication electronically; or

has such a publication in his possession with a view to its
becoming the subject of conduct falling within any of

paragraphs (@) to (€).

364



TerrorismBill 2017  [B. 27/17]

(3) For the purposes of this section a publication is aterrorist publication, in
relation to conduct falling within subsection (2), if matter contained in it is
likely—

(8 tobeunderstood, by some or all of the personsto whomiit is or
may become available as a consequence of that conduct, as a
direct or indirect encouragement or other inducement to them to
the commission, preparation or instigation of acts of terrorism;
or

(b) to be useful in the commission or preparation of such acts and
to be understood, by some or all of those persons, as contained
in the publication, or made available to them, wholly or mainly
for the purpose of being so useful to them.

(4) For the purposes of this section matter that is likely to be understood by
a person as indirectly encouraging the commission or preparation of acts of
terrorism includes any matter which—

(8 dlorifiesthe commission or preparation, whether in the past, in
the future or generally, of such acts; and

(b) is matter from which that person could reasonably be expected
to infer that what isbeing glorified is being glorified as conduct
that should be emulated by him in existing circumstances.

(5) For the purposes of this section the question whether a publication is a
terrorist publication in relation to a particular conduct must be determined—

(8 asatthetime of that conduct; and

(b) having regard both to the contents of the publication as awhole
and to the circumstances in which that conduct occurs.

(6) In subsection (1) references to the effect of a person’s conduct in relation
to aterrorist publication include references to an effect of the publication on
one or more persons to whom it is or may become available as a consequence
of that conduct.

(7) It is irrelevant for the purposes of this section whether anything
mentioned in subsections (1) to (4) is in relation to the commission,
preparation or instigation of one or more particular acts of terrorism, of acts
of terrorism of a particular description or of acts of terrorism generally.
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(8) For the purposes of this section it is also irrelevant, in relation to matter
contained in any article whether any person—

(& isin fact encouraged or induced by that matter to commit,
prepare or instigate acts of terrorism; or

(b) infact makes use of it in the commission or preparation of such
acts.

(9) In proceedings for an offence under this section against a person in
respect of conduct to which subsection (10) applies, it is a defence for him to
show-

(a8 that the matter by reference to which the publication in question
was aterrorist publication neither expressed his views nor had
his endorsement, whether by virtue of section 14 or otherwise;
and

(b) that it was clear, in all the circumstances of the conduct, that
that matter did not express his views and, apart from the
possibility of his having been given and failed to comply with a
notice under subsection (3) of section 14, did not have his
endorsement.

(10) This subsection applies to the conduct of a person to the extent that-
(8 thepublication to which his conduct related contained matter by
reference to which it was a terrorist publication by virtue of

subsection (3)(a); and

(b) that person is not proved to have engaged in that conduct with
the intention specified in subsection (1)(a).

(11) A person guilty of an offence under this section shall be liable-

(@ on conviction on indictment, to imprisonment for a term not
exceeding 7 years or to afine, or to both;

(b) on summary conviction to imprisonment for a term not

exceeding 6 months or to a fine not exceeding level 4 on the
standard scale, or to both.
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(12) Inthis section-
“lend” includes let on hire, and “loan” is to be construed accordingly;

“publication” means an article or record of any description that
contains any if the following, or any combination of them-

@ matter to be read,;

(b) matter to be listened to;

(© matter to be looked at or watched.
Application of sections 12 and 13 to internet activity, etc.

17.(1) This section applies for the purposes of sections 12 and 13 in relation
to cases where-

(8 astatement is published or caused to be published in the course
of, or in connection with, the provision or use of a service
provided electronically; or

(b) conduct falling within section 13(2) was in the course of, or in
connection with, the provision or use of such a service.

(2) The casesin which the statement, or the article or record to which the
conduct relates, is to be regarded as having the endorsement of a person (“the
relevant person”) at any time include a case in which-

(& anofficer has given him a notice under subsection (3);

(b) that time falls more than 2 working days after the day on which
the notice was given; and

(c) the person has failed, without reasonable excuse, to comply
with the notice.

(3) A notice under this subsection is a notice which-

(8 declaresthat, inthe opinion of the officer giving it, the statement
or the article or record is unlawfully terrorism related;
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(b) requirestherelevant person to securethe statement or the article
or record, so far asit is so related, is not available to the public
or is modified so as no longer to be so related;

(c) warns the relevant person that a failure to comply with the
notice within 2 working days will result in the statement, or the
article or record, being regarded as having his endorsement; and

(d) explains how, under subsection (4), he may become liable by
virtue of the natice if the statement, or the article or record,
becomes available to the public after he has complied with the
notice.

(4) Where-

(& a notice under subsection (3) has been given to the relevant
person in respect of a statement, or an article or record, and he
has complied with it; but

(b) he subsequently publishes or causes to be published another
statement which is, or is for al practical purposes, the same or
to the same effect as the statement to which the notice related,
or to matter contained in the article or record to which it rel ated;

the requirements of subsection (2)(a) to (c) shall be regarded as satisfied in the
case of the repeat statement in relation to the times of its subsequent
publication by the relevant person.

(5) Inproceedings against a person for an offence under section 12 or 13 the
reguirements of subsection (2)(a) to (c) are not, in his case, to be regarded as
satisfied in relation to any time by virtue of subsection (4) if he showsthat he-

(@ has, before any time, taken every step he reasonably could to
prevent a repeat statement from becoming available to the
public and to ascertain whether it does; and

(b) was, at that time, a person to whom subsection (6) applied.

(6) This subsection appliesto aperson at any time when he-

(8 isnot aware of the publication of the repeat statement; or
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(b)

having become aware of its publication, has taken every step
that he reasonably could to secure that it either ceased to be
available to the public or was modified as mentioned in
subsection (3)(b).

(7) For the purposes of this section a statement or an article or record is
unlawfully terrorism-related if it constitutes, or if matter contained in the
article or record constitutes-

@

(b)

something that islikely to be understood, by any one or more of
the persons to whom it has or may become available, asadirect
or indirect encouragement or other inducement to the
commission, preparation or instigation of acts of terrorism or
offenceslisted in Schedule 1; or

information which-

(i) is likely to be useful to any one or more of those
persons in the commission or preparation of such acts;
and

(i) is in a form or context in which it is likely to be

understood by any one or more of those persons as
being wholly or mainly for the purpose of being so
useful.

(8) The reference in subsection (7) to something that is likely to be
understood as an indirect encouragement to the commission or preparation of
acts of terrorism or of offences listed in Schedule 1 includes anything which
islikely to be understood as-

@

(b)

the glorification of the commission or preparation, whether in
the past, on the future or generally, of such acts or such
offences; and

a suggestion that what is being glorified is being glorified as
conduct that should be emulated in existing circumstances.

Giving of noticesunder section 14.

15.(1) A notice under section 14(3) may be given to a person only-

@

by delivering it to him in person; or
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(b)

by sending it to him, by means of a postal service providing for
delivery to be recorded, at hislast known address.

(2) A notice under section 14(3) may be given to a body corporate only-

@
(b)

by delivering it to the secretary of that body in person; or

by sending it to the appropriate person, by means of postal
services providing for delivery to be recorded, at the address of
the registered or principal office of the body.

(3) A notice under section 14(3) may be given to afirm only-

(@
(b)

(©)

by delivering it to a partner of the firm in person;

by so delivering it to a person having the control or management
of the partnership business; or

by sending it to the appropriate person, by means of a postal
service providing for delivery to be recorded, at the address of
the principal office of the partnership.

(4) A notice under section 14(3) may be given to a unincorporated body or
association only-

(@
(b)

by delivering it to a member of its governing body in person; or

by sending it to the appropriate person, by means of a postal
service providing for delivery to be recorded, at the address of
the principal office of the body or association.

(5) Inthecaseof-

@
(b)
(©)

acompany registered outside Gibraltar;
afirm carrying on business outside Gibraltar; or

an unincorporated body or association with offices outside
Gibraltar;

the references in this section to its principal office include references to its
principal office within Gibraltar, if any.
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(6) For the purposes of section 14 thetime at which anotice under subsection
(3) of that section isto be regarded as given is-

(8 where it is delivered to a person, the time at which it is so
delivered; and

(b) whereitissent by apostal service providing for delivery to be
recorded, the time recorded as the time of its delivery.

(7) In this section “secretary”, in relation to a body corporate, means the
secretary or other equivalent officer of the body.

Preparation of terrorist acts and terrorist training

Preparation of terrorist acts.
16.(1) A person commits an offence if, with the intention of -

(8 committing acts of terrorism; or

(b) assisting another to commit such acts;
he engagesin any conduct in preparation for giving effect to hisintention.

(2) Itisirrelevant for the purposes of subsection (1) whether the intention

and preparations relate to one or more particular acts of terrorism, acts of

terrorism of a particular description or acts of terrorism generally.

(3) A person guilty of an offence under this section shall be liable, on
conviction on indictment, to life imprisonment.

Training for terrorism.

17.(1) A person commits an offence if he provides instruction or training in
the making, handling or use of—

(@ firearms;
(b) explosives,

(c) chemical, biological or nuclear weapons;
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(d) radioactive material or weapons designed or adapted for the
discharge of any radioactive material;

(e) noxious substances or of substances of a description of such
substances;

(f) amethod or technique for doing anything else which is capable
of being done for the purposes of terrorism, in connection with
the commission or preparation of an act of terrorism or offences
listed in Schedule 1 or in connection with assisting the
commission or preparation by another of such an act or offence;
or

(g) amethod or technique for doing anything else which the design
or adaptation is for the purposes of terrorism, or in connection
with the commission or preparation of an act of terrorism or
offenceslisted in Schedule 1; and

at the time he provides the instruction or training, he knows or reasonably
ought to know that a person receiving it intends to use the skills in which he
is being instructed or trained-

(h) for or in connection with the commission or preparation of acts
of terrorism or offences listed in Schedule 1; or

(i) for assisting the commission or preparation by others of such
acts or offences.

(2) A person commits an offence if he receivesinstruction or training in the
making, handling or use of—

(& firearms;
(b) explosives;
(c) chemical, biological or nuclear weapons;

(d) radioactive material or weapons designed or adapted for the
discharge of any radioactive material;

(e) noxious substances or of substances of a description of such
substances;
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(f) amethod or technique for doing anything else which is capable
of being done for the purposes of terrorism, in connection with
the commission or preparation of an act of terrorism or offences
listed in Schedule 1 or in connection with assisting the
commission or preparation by another of such an act or offence;
or

(g) amethod or technique for doing anything else which the design
or adaptation is for the purposes of terrorism, or in connection
with the commission or preparation of an act of terrorism or
offenceslisted in Schedule 1; and

at the time of the instruction or training, he intends to use the skills in which
heis being instructed or trained-

(n) for or in connection with the commission or preparation of acts
of terrorism or offences listed in Schedule 1; or

(i) for assisting the commission or preparation by others of such
acts or offences.

(3) A person commits an offence if he invites another person to receive
instruction or training and the receipt—

(@ would constitute an offence under subsection (2); or

(b) would constitute an offence under subsection (2) but for the fact
that it is to take place outside Gibraltar.

(4) Itisirrelevant for the purposes of subsections (1) to (3)-

(8 whether any instruction or training that is provided is provided
to one or more particular persons or generally;

(b) whether the acts or offences in relation to which a person
intends to use skillsin which he is instructed or trained consist
of one or more particular acts of terrorism or offences listed in
Schedule 1, acts of terrorism or offenceslisted in Schedule 1 of
a particular description or acts of terrorism or offenceslisted in
Schedule 1 generally;
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(c) whether assistance that a person intends to provide to othersis
intended to be provided to one or more particular persons or to
one or more persons whose identities are not yet known; and

(d) whether an invitation to receive instruction or training is
addressed to one or more particular persons or generally.

(5) A person guilty of an offence under this section shall be liable—

(& on conviction on indictment, to imprisonment for a term not
exceeding 10 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding level 5 on the
standard scale or to both.

Power sfor forfeiture for an offence under section 17.

18.(1) The court by or before which a personis convicted of an offence under
section 17 may order the forfeiture of anything the court considers to have
been in the person's possession for purposes connected with the offence.

(2) Before making an order under subsection (1) the court shall give an
opportunity to be heard to any person, other than the convicted person, who
claims to be the owner of or otherwise interested in anything which can be
forfeited under that subsection.

(3) An order under subsection (1) shall not come into force until there is no
further possibility, disregarding any power of a court to grant leave to appeal
out of time, of the order being varied or set aside on appeal.

(4) Where a court makes an order under section (1), it may also make such
other provision as appears to it to be necessary for giving effect to the
forfeiture.

(5) That provision may include, in particular, provision relating to the
retention, handling, destruction or other disposal of what is forfeited.

(6) Provision made by virtue of this section may be varied at any time by the
court that madeit.

(7) The power of forfeiture under this section isin addition to any power of
forfeiture under this Act.
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Attendance at a place used for terrorist training.

19.(1) A person commits an offence if-

(@
(b)

(©

(d)

he attends at any place, whether in Gibraltar or elsewhere;

while he is at that place, instruction or training of the type
mentioned in section (1) is provided there;

that instruction or training is provided there wholly or partly for
purposes connected with the commission or preparation of acts
of terrorism or offences listed in Schedule 1; and

the requirements of subsection (2) are satisfied in relation to that
person.

(2) The requirements of this subsection are satisfied in relation to a person

if-

@

(b)

he knows or believes that instruction or training is being
provided there wholly or partly for purposes connected with the
commission or preparation of acts of terrorism or offenceslisted
in Schedule 1; or

a person attending at that place throughout the period of that
person’s attendance could not reasonably have failed to
understand that instruction or training was being provided there
wholly or partly for such purposes.

(3) Itisimmaterial for the purposes of this section-

@

(b)

whether the person concerned receives the instruction or
training himself; and

whether the instruction or training is provided for purposes
connected with one or more particular acts of terrorism or
offenceslisted in Schedule 1, acts of terrorism or offenceslisted
in Schedule 1 of a particular description or acts of terrorism or
offenceslisted in Schedule 1 generally.

(4) A person guilty of an offence under this section shall be liable-
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(@ on conviction on indictment, to imprisonment for a term not
exceeding 10 years or to afine, or to both;

(b) on summary conviction, to imprisonment to a term not
exceeding 6 months or to a fine not exceeding level 5 on the
standard scale, or to both.

(5) In this section references to “instruction or training” being provided
include references to its being made available.

Directing terrorist organisation.

20.(1) A person commits an offence if that person directs, at any level, the
activities of an organisation which is concerned in the commission of acts of
terrorism.

(2) A person guilty of an offence under this section is liable on conviction
on indictment to imprisonment for life.

Possession for terrorist purposes.

21.(1) A personcommitsan offenceif he possessesan article in circumstances
which give rise to a reasonable suspicion that his possession is for a purpose
connected with the commission, preparation or instigation of an act of
terrorism.

(2) Itisadefence for aperson charged with an offence under this section to
prove that his possession of the article was not for a purpose connected with
the commission, preparation or instigation of an act of terrorism.

(3) In proceedings for an offence under this section, if it is proved that an
article was on—

(@ any premises at the same time as the accused; or

(b) premises of which the accused was the occupier or which he
habitually used otherwise than as a member of the public;

the court may assume that the accused possessed the article, unless he proves
that he did not know of its presence on the premises or that he had no control
over it.

(4) A person guilty of an offence under this section shall be liable—
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(@ on conviction on indictment, to imprisonment for a term not
exceeding 10 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding level 5 on the
standard scale or to both.

Travelling abroad for the purpose of terrorism.

22.(1) A person who travels or attempts to travel from Gibraltar to another
country or territory for the purpose of-

(@ thecommission of, contribution to or participation in aterrorist
offence; or

(b) providing or receiving of training for terrorism,
commits an offence.
(2) A person who is convicted of an offence under this section is liable-

(8 on conviction on indictment, to imprisonment for a term not
exceeding 10 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding level 5 on the
standard scale or to both.

Funding travelling abroad for the purpose of terrorism.

23. A person who provides or collects, by any means, directly or indirectly,
funds fully or partially enabling any person to travel abroad for the purpose of
terrorism, as defined section 22, knowing or having reasonable cause to
suspect that the funds are fully or partially intended to be used for this purpose
commits an offence.

(2) A person who is convicted of an offence under this section isliable-

(& on conviction on indictment, to imprisonment for a term not
exceeding 5 years, to afine or to both; or
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(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding level 5 on the
standard scale or to both.

Organising or otherwise facilitating travelling abroad for the purpose of
terrorism.

24.(1) A person who by any means organises or otherwise facilitates the
travelling abroad of a person whom he knows or could reasonably be expected
to know istravelling for the purpose of terrorism.

(2) A person who is convicted of an offence under this section is liable-

(8 on conviction on indictment, to imprisonment for a term not
exceeding 5 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding level 5 on the
standard scale or to both.

Radioactive and Nuclear Terrorism Offences

Making and possession of devicesor materials.
25.(1) A person commits an offence if-

(& hemakes or hasin his possession aradioactive device; or

(b) hehasin his possession radioactive material,
with the intention of using the device or materia in the course of or in
connection with the commission or preparation of an act of terrorism or for
the purposes of terrorism, or of making it available to be so used.

(2) Itisirrelevant for the purposes of subsection (1) whether the act of

terrorism to which an intention relatesis a particular act of terrorism, an act of

terrorism of a particular description or an act of terrorism generally.

(3) A person guilty of an offence under this section shall be liable, on
conviction on indictment, to imprisonment for life.
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Misuse of devices or material and misuse and damage of facilities.
26.(1) A person commits an offenceif he uses-

() radioactive device; or

(b) radioactive material,

in the course of or in connection with the commission of an act of terrorism or
for the purposes of terrorism.

(2) A person commits an offence if, in the course of or in connection with
the commission of an act of terrorism or for the purposes of terrorism, he uses
or damages a nuclear facility in a manner which-

(8) causesarelease of radioactive material; or

(b) createsor increases arisk that such material will be released.

(3) A person guilty of an offence under this section shall be liable, on
conviction on indictment, to imprisonment for life.

Terrorist threatsrelating to devices, materials or facilities.

27.(1) A person commits an offenceif, in the course of or in connection with
the commission of an act of terrorism or for the purposes of terrorism-

(& he makes ademand-

(i) for the supply to himself or to another of aradioactive
device or of radioactive material;

(i) for anuclear facility to be made available to himself or
to another; or

(iii) for access to such afacility to be given to himself or to
another;

(b) he supportsthe demand with athreat that he or another will take
action if the demand is not met; and
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(c) the circumstances and manner of the threat are such that it is
reasonable for the person to whom it is made to assume that
thereisreal risk that the threat will be carried out if the demand
is not met.

(2) A person also commits an offence if-

(8 he makes athreat falling within subsection (3) in the course of
or in connection with the commission of an act of terrorism or
for the purposes of terrorism; and

(b) the circumstances and manner of the threat are such that it is
reasonable for the person to whom it is made to assume that
there isreal risk that the threat will be carried out, or would be
carried out if demands made in association with the threat are
not met.

(3) A threat falls within this subsection if it is-
(8 athreat to use radioactive material;
(b) athreat to use aradioactive device; or
(c) athreat to use or damage a nuclear facility in a manner that
releases radioactive material or creates or increases a risk that

such material will be released.

(4) A person guilty of an offence under this section shall be liable, on
conviction on incitement, to imprisonment for life.

Forfeiture of devices, materials or facilities.
28.(1) A court by or before which a person is convicted of an offence under
section 25 or 26 may order the forfeiture of any radioactive device or
radioactive material, or any nuclear facility, made or used in committing the
offence.

(2) A court by or before which a person is convicted of an offence under
section 27 may order the forfeiture of any radioactive device or radioactive
material, or any nuclear facility, which is the subject of-

(8 ademand under subsection (1) of that section; or
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(b) athreat falling with subsection (3) of that section.

(3) Before making an order under this section, a court must give an
opportunity to be heard to any person, other than the convicted person, who
claims to be the owner or otherwise interested in anything which can be
forfeited under this section.

(4) An order under this section does not come into force until there is no
further possibility of it being varied, or set aside, on appeal (disregarding any
power of acourt to grant leave to appeal out of time).

(5) Where a court makes an order under this section, it may also make such
other provision as appears to be necessary for giving effect to the forfeiture,
including, in particular, provision relating to the retention, handling, disposal
or destruction of what is forfeited.

(6) Provision may be made by virtue of subsection (5) may be varied at any
time by the court that made it.

(7) The power of forfeiture under this section isin addition to any power of
forfeiture under this act.

Trespassing, etc. on nuclear sites.

29.(1) Section 546 of the Crimes Act 2011 applies with the following
amendments-

(@ in subsections (1), (4) and (7) for “designated site” read
“protected site”;

(b) read in the following after subsection (1)-
“(1A) Inthis section “protected site” means-
@ anuclear site; or
(b) adesignated site.
(1B) In this section “nuclear site” means-
@ so much of any premises in respect of which a

nuclear site licence (within the meaning of the
Nuclear Installations Act (Gibraltar) Order 1985)

381



TerrorismBill 2017  [B. 27/17]

is for the time being in force as lies within the
outer perimeter of the protection provided for
those premises; and

(b) so much of any other premises of which premises
faling within paragraph (a) form a part as lies
within that outer perimeter.

(1C) For this purpose-

@ the outer perimeter of the protection provided for
any premisesis the line of the outermost fences,
walls or other obstacles provided or relied on for
protecting those premises from intruders; and

(b) that line shall be determined on the assumption
that every gate, door or other barrier across away
through a fence, wall or other obstacle is closed.”.

Miscellaneous Terrorist Offences
Collection of infor mation.
30.(1) A person commits an offence if-
(@ he collects or makes a record of information of akind likely to
be useful to a person committing or preparing an act of
terrorism; or

(b) he possesses a document or record containing information of
that kind.

(2) In this section “record” includes a photographic or electronic record.

(3) Itisadefence for aperson charged with an offence under this section to
prove that he had reasonable excuse for his action or possession.

(4) A person guilty of an offence under this section shall be liable-

(& on conviction on indictment, to imprisonment for a term not
exceeding 10 years, to afine or to both;
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(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding the statutory
maximum, or to both.

Eliciting, publishing or communicating information about members of
police, etc.

31.(1) A person commits an offence who-

(@) elicitsor attemptsto élicit information about an individual who
isor has been-

(i) amember of the Royal Gibraltar Regiment,

(i) a police officer of the Royal Gibraltar Police or of the
Gibraltar Defence Force,

(iii) acustoms officer, or
(iv) aborders and coastguard officer,

which is of akind likely to be useful to a person committing or
preparing an act of terrorism; or

(b) publishes or communicates any such information.

(2) Itisadefence for aperson charged with an offence under this section to
prove that they had a reasonable excuse for their action.

(3) A person guilty of an offence under this section is liable-

(8 on conviction on indictment, to imprisonment for a term not
exceeding 10 years or to afine, or to both;

(b) on summary conviction to imprisonment for a term not
exceeding 6 months or to a fine not exceeding the statutory
maximum, or to both.

Use of noxious substances or thingsto cause harm and intimidate.

32.(1) A person who takes any action which-

(& involvesthe use of a noxious substance or noxious thing;
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(b) hasorislikely to have an effect falling within subsection (2);
and

(c) is designed to influence the government or to intimidate the
public or a section of the public,

isguilty of an offence.
(2) An action has an effect falling within this subsection if it-
(@) causesserious violence against a person anywhere in the world;

(b) causes serious damageto real or personal property anywherein
the world;

(c) endangers human life or creates a serious risk to the health or
safety of the public or a section of the public; or

(d) inducesin membersof the public the fear that the actionislikely
to endanger their lives or create a seriousrisk to their health and
safety,

but any effect on the person taking the action is to be disregarded.

(3) A person who-

(8 makes a threat that he or another person will take any action
which constitutes an offence under subsection (1); and

(b) intendsthereby to induce in a person anywhere in the world the
fear that the threat is likely to be carried out,

isguilty of an offence.
(4) A person guilty of an offence under this section isliable-

(& on conviction on indictment, to imprisonment for a term not
exceeding 14 years or afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding level 4 on the
standard scale or to both.
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(5) For a person to be guilty of an offence under this section it is not
necessary for him to have any particular personin mind asthe personin whom
he intends to induce the belief in question.

Hoaxes involving noxious substances or things.
33.(1) A personisguilty of an offenceif he-
(@ places any substance or other thing in any place; or

(b) sends any substance or other thing from one place to another
(by post or any other means whatever),

with the intention of inducing in a person anywhere in the world a belief that
it likely to be or it contains a noxious substance or other noxious thing and
thereby endanger human life or create a serious risk to human health.

(2) A person is guilty of an offence if he communicates any information
which he knows or believes to be false with the intention of inducing in a
person anywhere in the world a belief that a noxious substance or other
noxious thing is likely to be present (whether at the time the information is
communicated or later) in any place and thereby endanger human life or create
aserious risk to human health.

(3) A person guilty of an offence under this section isliable—

(& on conviction on indictment, to imprisonment for a term not
exceeding 7 years or afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding level 4 on the
standard scale or to both.

(4) For a person to be guilty of an offence under this section it is not
necessary for him to have any particular personin mind asthe personin whom
he intends to induce the belief in question.

Hostage-taking.

34.(1) Where aperson who is either a Gibraltarian or Gibraltar resident-

(a) detains any other person (“the hostage”); and
385



TerrorismBill 2017  [B. 27/17]

(b) inorder to compel a Government, international organisation or
a person to do or abstain from doing any act, threatens to kill,
injure or continue to detain the hostage,
he commits an offence.

(2) A person guilty of an offence under this section shall be liable, on
conviction on indictment, to imprisonment for life.

PART 4
TERRORIST PROPERTY

Finance Offences
Raising fundsfor terrorism.
35.(1) A person commits an offence if he—
(8 invitesanother to provide money or other property; and
(b) intendsthat it should be used, or has reasonable cause to suspect
that it may be used, in full or in part, for the purposes of
terrorism.
(2) A person commits an offence if he—
(@) receives money or other property; and
(b) intendsthat it should be used, or has reasonable cause to suspect
that it may be used, in full or in part, for the purposes of
terrorism.
(3) A person commits an offence if he—

(8 provides money or other property; and

(b) knows or has reasonable cause to suspect that it will or may be
used, in full or in part, for the purposes of terrorism.

(4) Inthissection areference to the provision of money or other property is
areferenceto its being given, lent or otherwise made available, whether or not
for consideration.
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Use and possession of money or other property for terrorism.

36.(1) A person commits an offence if he uses money or other property for
the purposes of terrorism.

(2) A person commits an offence if he—
(8) possesses money or other property; and

(b) intendsthat it should be used, or has reasonabl e cause to suspect
that it may be used, for the purposes of terrorism.

Arranging fundsfor terrorism.
37. A person commits an offenceif he—

(8 entersinto or becomes concerned in an arrangement as a result
of which money or other property is made available or is to be
made available to another; and

(b) knows or has reasonable cause to suspect that it will or may be
used for the purposes of terrorism.

Insurance against payments madein responseto terrorist demands.
38.(1) Theinsurer under an insurance contract commits an offence if-

(@ theinsurer makes a payment under the contract, or purportedly
under it;

(b) the payment is made in respect of any money or other property
that has been, or isto be, handed over in response to a demand
made wholly or partly for the purposes of terrorism; and

(c) the insurer or the person authorising the payment on the
insurer's behalf knows or has reasonable cause to suspect that
the money or other property has been, or is to be, handed over
in response to such a demand.

(2) If an offence under this section committed by a body corporate is prove
to have been committed with the consent or connivance of, or to be attributable
to any neglect on the part of-
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(@ a director, manager, secretary or other similar officer of the
body corporate; or

(b) any person who was purporting to act in any such capacity,

that person, aswell asthe body corporate, is guilty of the offence and liable to
be proceeded against and punished accordingly.

(3) The reference in subsection (2) to a director, in relation to a body
corporate whose affairs are managed by its members, is a reference to a
member of the body corporate.

(4) In this section “insurance contract” means a contract under which one
party accepts significant insurance risk from another party (“the
policyholder") by agreeing to compensate the policyholder if a specified
uncertain future event adversely affects the policyholder.

Money laundering.

39.(1) A person commits an offence if he enters into or becomes concerned
in an arrangement of terrorist property—

(@ by concealment;

(b) by removal from the jurisdiction;
(c) Dby transfer to nominees; or

(d) inany other way,

which facilitates the retention or control by or on behalf of another person of
such property.

(2) Itisadefence for aperson charged with an offence under subsection (1)
to prove that he did not know and had no reasonable cause to suspect that the
arrangement related to terrorist property.

Disclosure of information: duty.

40.(1) This section applies where a person-
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(@) believes or suspects that another person has committed an
offence under any of sections 35 to 39; and

(b) baseshisbelief or suspicion on information which comesto his

attention-
(i) in the course of atrade, profession or business, or
(i) in the course of his employment (whether or not in the

course of atrade, profession or business).

(2) But this section does not apply if the information came to the person in
the course of a business in the regulated sector.

(3) The person commits an offence if he does not disclose to a constable as
soon asis reasonably practicable-

(& hisbelief or suspicion; and
(b) theinformation on which it is based.

(4) Itisadefence for aperson charged with an offence under subsection (3)
to prove that he had a reasonable excuse for not making the disclosure.

(5) Where-
(8 apersonisinemployment;

(b) his employer has established a procedure for the making of
disclosures of the matters specified in subsection (3); and

() heischarged with an offence under that subsection,

it is a defence for him to prove that he disclosed the matters specified in that
subsection in accordance with the procedure.

(6) Subsection (3) does not require disclosure by aprofessional legal adviser
of -

(& information which he obtainsin privileged circumstances; or

(b) abelief or suspicion based on information which he obtains in
privileged circumstances.
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(7) For the purpose of subsection (6) information is obtained by an adviser
in privileged circumstances if it comes to him, otherwise than with aview to
furthering a criminal purpose-

(& fromaclient or aclient's representative, in connection with the
provision of legal advice by the adviser to the client;

(b) from aperson seeking legal advice from the adviser, or from the
person's representative; or

(c) fromany person, for the purpose of actual or contemplated legal
proceedings.

(8) For the purposes of subsection (1)(a) a person shall be treated as having
committed an offence under one of sections 35 to 39 if-

(& hehastaken an action or been in possession of athing; and
(b) he would have committed an offence under one of those
sections if he had been in Gibraltar at the time when he took the

action or was in possession of the thing.

(9) The reference to abusinessin the regulated sector must be construed in
accordance with Schedule 2.

(10) A person guilty of an offence under this section shall be liable-

(& on conviction on indictment, to imprisonment for a term not
exceeding 5 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, or to a fine not exceeding the statutory
maximum or to both.

Disclosur e of infor mation: per mission.

41.(1) A person may disclose to a police officer-

(8 asuspicionor belief that any money or other property isterrorist
property or is derived from terrorist property;

(b) any matter on which the suspicion or belief is based.
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(2) A person may make adisclosure to a police officer in the circumstances
mentioned in section 40(1) and (3).

(3) Subsections (1) and (2) shall have effect notwithstanding any restriction
on the disclosure of information imposed by statute or otherwise.

(4) Where-
(@ apersonisinemployment; and
(b) his employer has established a procedure for the making of
disclosures of the kinds mentioned in subsection (1) and section
40(3),
subsections (1) and (2) shall have effect in relation to that person as if any
reference to disclosure to a police officer included a reference to disclosure in

accordance with the procedure.

(5) References to a police officer include references to the police officers
and customs officersin the GFIU.

Cooperation with police.

42.(1) A person does not commit an offence under any of sections 35 to 39 if
he is acting with the express consent of a police officer.

(2) Subject to subsections (3) and (4), a person does not commit an offence
under any of sections 35 to 39 by involvement in a transaction or arrangement
relating to money or other property if he discloses to a police officer-

(@ his suspicion or belief that the money or other property is
terrorist property; and

(b) theinformation on which his suspicion or belief is based.

(3) Subsection (2) applies only where a person makes a disclosure-
(a) after he becomes concerned in the transaction concerned;
(b) on hisown initiative; and

(c) assoon asisreasonably practicable.
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(4) Subsection (2) does not apply to aperson if-

(& apolice officer forbids him to continue his involvement in the
transaction or arrangement to which the disclosure relates; and

(b) he continues his involvement.

(5) Itisadefencefor aperson charged with an offence under any of sections
35(2) and (3) and 36 to 39 to prove that-

(@ he intended to make a disclosure of the kind mentioned in
subsections (2) and (3); and

(b) thereisreasonable excuse for hisfailureto do so.
(6) Where-
(8 apersonisinemployment; and

(b) his employer has established a procedure for the making of
disclosures of the same kind as may be made to a police officer
under subsection (2),

this section shall have effect in relation to that person as if any reference to
disclosure to a police officer included a reference to disclosure in accordance
with the procedure.

(7) A reference In this section to a transaction or arrangement relating to
money or other property includes areference to use or possession.

Arrangementswith prior consent.

43.(1) A person does not commit an offence under any of sections 35 to 39
by involvement in a transaction or an arrangement relating to money or other
property if, before becoming involved, the person-

(8 disclosesto an authorised officer the person's suspicion or belief
that the money or other property is terrorist property and the
information on which the suspicion or belief is based; and

(b) hasthe authorised officer's consent to becoming involved in the
transaction or arrangement.
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(2) A personistreated as having an authorised officer's consent if before the
end of the notice period the person does not receive notice from an authorised
officer that consent is refused.

(3) The notice period is the period of 7 working days starting with the first
working day after the person makes the disclosure.

(4) In this section “authorised officer” means a police officer or a customs
officer and include referencesto the police officers and customs officersin the
GFIU.

(5) The reference in this section to a transaction or arrangement relating to
money or other property includes areference to use or possession.

Disclosure after entering into arrangements.

44.(1) A person does not commit an offence under any of sections 35 to 39
by involvement in a transaction or an arrangement relating to money or other
property if, after becoming involved, the person discloses to an authorised
officer-

(@) the person'ssuspicion or belief that the money or other property
isterrorist property; and

(b) the information on which the suspicion or belief is based.
(2) This section appliesonly where-
(a) thereisareasonable excuse for the person's failure to make the
disclosure before becoming involved in the transaction or

arrangement; and

(b) thedisclosureis made on the person's own initiative and as soon
asit isreasonably practicable for the person to make it.

(3) This section does not apply to aperson if-
(@) anauthorised officer forbidsthe person to continueinvolvement
in the transaction or arrangement to which the disclosure

relates; and

(b) the person continues that involvement.
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(4) In this section “authorised officer” means a police officer or a customs
officer and include referencesto the police officers and customs officersin the
GFIU.

(5) The reference in this section to a transaction or arrangement relating to
money or other property includes areference to use or possession.

Reasonable excuse for failureto disclose.

45. It isadefence for a person charged with an offence under any of sections
35 to 39 to prove that-

(@) the personintended to make a disclosure of the kind mentioned
in section 43 or 44; and

(b) thereisareasonable excuse for the person'sfailure to do so.
Failureto disclose: regulated sector.

46.(1) A person commits an offence if each of the following three conditions
is satisfied.
(2) Thefirst condition isthat he-
(@ knows or suspects; or
(b) has reasonable grounds for knowing or suspecting, that another
person has committed or attempted to commit an offence under
any of sections 35 to 39.
(3) The second condition is that the information or other matter-
(@ onwhich his knowledge or suspicion is based; or
(b) which gives reasonable grounds for such knowledge or
suspicion, came to him in the course of a business in the
regulated sector.
(4) The third condition is that he does not disclose the information or other

matter to a police officer or anominated officer as soon asis practicabl e after
it comesto him.
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(5) But aperson does not commit an offence under this section if-

(@ hehasareasonable excuse for not disclosing the information or
other matter;

(b) he is a professiona legal adviser or relevant professional
adviser and the information or other matter came to him in
privileged circumstances;

(c) subsection (6) appliesto him.

(6) This subsection appliesto aperson if-

(@ the person is employed by, or is in partnership with, a

professional legal adviser or relevant professional adviser to

provide the adviser with assistance or support;

(b) the information or other matter comes to the person in
connection with the provision of such assistance or support; and

(c) theinformation or other matter cameto the adviser in privileged
circumstances.

(7) In deciding whether a person committed an offence under this section
the court must consider whether he followed any relevant guidance which was
at the time concerned-

(a) issued by asupervisory authority or any other appropriate body;
and

(b) published in a manner appropriate to bring the guidance to the
attention of persons likely to be affected by it.

(8) A disclosureto a nominated officer is a disclosure which-

(@ is made to a person nominated by the alleged offender's
employer to receive disclosures under this section; and

(b) ismadein the course of the alleged offender's employment and in

accordance with the procedure established by the employer for
the purpose.
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(9) Information or other matter comes to a professional legal adviser or
relevant professional adviser in privileged circumstancesif it iscommunicated
or given to him-

(@) Dby (or by arepresentative of) a client of hisin connection with
the giving by the adviser of legal advice to the client;

(b) by (or by arepresentative of) a person seeking legal advice from
the adviser; or

(c) by a person in connection with legal proceedings or
contemplated legal proceedings.

(10) But subsection (9) does not apply to information or other matter which
is communicated or given with aview to furthering a criminal purpose.

(11) Schedule 2 has effect for the purpose of determining what is-
(@) abusinessin the regulated sector;
(b) asupervisory authority.

(12) For the purposes of subsection (2) a person is to be taken to have
committed an offence there mentioned if-

(@ he hastaken an action or been in possession of athing; and

(b) hewould have committed the offenceif he had beenin Gibraltar
at the time when he took the action or was in possession of the
thing.

(13) A person guilty of an offence under this section is liable-

(@ on conviction on indictment, to imprisonment for a term not
exceeding 5 years or to afine or to both;

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months or to a fine not exceeding the statutory
maximum or to both.

(14) An appropriate body is any body which regulates or is representative of
any trade, profession, business or employment carried on by the alleged
offender.
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(15) References to a police officer include references to the police officers
and customs officersin the GFIU.

(16) In this section “relevant professional adviser” means an accountant,
auditor or tax adviser who is a member of a professional body which is
established for accountants, auditors or tax advisers (as the case may be) and
which makes provision for-

(@) testing the competence of those seeking admission to
membership of such abody as a condition for such admission;
and

(b) imposing and maintaining professional and ethical standardsfor
its members, as well asimposing sanctions for non-compliance
with those standards.

Protected disclosures.

47.(1) A disclosure which satisfies the following three conditionsis not to be
taken to breach any restriction on the disclosure of information (however
imposed).

(2) Thefirst condition isthat theinformation or other matter disclosed came
to the person making the disclosure (the discloser) in the course of a business
in the regulated sector.

(3) The second condition isthat the information or other matter-
(8 causesthe discloser to know or suspect; or
(b) gives him reasonable grounds for knowing or suspecting, that
another person has committed or attempted to commit an
offence under any of sections 35 to 39.
(4) Thethird condition is that the disclosure is made to a police officer or a
nominated officer as soon as is practicable after the information or other
matter comes to the discloser.

(5) A disclosureto a nominated officer is a disclosure which-

(@) is made to a person nominated by the discloser's employer to
receive disclosures under this section; and
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(b) is made in the course of the discloser's employment and in
accordance with the procedure established by the employer for
the purpose.

(6) The reference to a businessin the regulated sector must be construed in
accordance with Schedule 2.

(7) The reference to a police officer includes a reference to a references to
the police officers and customs officersin the GFIU.

Disclosuresto the GFIU.
48. Where a disclosure is made under a provision of this Part to a police
officer, the police officer must discloseit in full as soon as practicable after it
has been made to the GFIU.
Tipping off: regulated sector.
49.(1) A person commits an offence if-

(@) the person discloses any matter within subsection (2);

(b) thedisclosureislikely to prejudice any investigation that might

be conducted following the disclosure referred to in that

subsection; and

(c) the information on which the disclosure is based came to the
person in the course of a businessin the regulated sector.

(2) The matters are that the person or another person has made a disclosure
under a provision of this Part-

(@) toapolice officer;

(b) in accordance with a procedure established by that person's
employer for the making of disclosures under that provision;

(c) toanominated officer; or

(d) tothe GFIU,
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of information that came to that person in the course of a business in the
regulated sector.

(3) A person commits an offenceif-
(@) theperson disclosesthat aninvestigationinto allegationsthat an
offence under this Part has been committed is being
contemplated or is being carried out;

(b) thedisclosureislikely to prejudice that investigation; and

(c) the information on which the disclosure is based came to the
person in the course of a businessin the regulated sector.

(4) A person guilty of an offence under this section isliable-
(@ on summary conviction to imprisonment for a term not
exceeding 3 months, or to a fine not exceeding level 5 on the

standard scale, or to both;

(b) on conviction on indictment to imprisonment for a term not
exceeding 2 years, or to afine, or to both.

(5) Thissection issubject to-
() section 52 (disclosures within an undertaking or group €tc);

(b) section 51 (other permitted disclosures between ingtitutions
etc); and

(c) section 52 (other permitted disclosures etc).
Disclosureswithin an undertaking or group etc.
50.(1) Anemployee, officer or partner of an undertaking does not commit an
offence under section 49 if the disclosure is to an employee, officer or partner

of the same undertaking.

(2) A person does not commit an offence under section 49 in respect of a
disclosure by a credit institution or afinancial ingtitution if-

(@) thedisclosureisto a credit institution or afinancial institution;
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(b) the institution to whom the disclosure is made is situated in a
Member State or in a country or territory imposing equivalent
money laundering requirements; and

(c) Dboth the institution making the disclosure and the institution to
whom it is made belong to the same group.

(3) In subsection (2) “group” has the same meaning as in Directive
2002/87/EC of the European Parliament and of the Council of 16th
December 2002 on the supplementary supervision of credit institutions,
insurance undertakings and investment firms in a financial
conglomerate.

(4) A professional legal adviser or arelevant professional adviser does not
commit an offence under section 49 if-

(@) the disclosure is to a professional legal adviser or a relevant
professional adviser;

(b) both the person making the disclosure and the person to whom
it is made carry on businessin a Member State or in a country
or territory imposing equivaent money laundering
requirements; and

(c) those persons perform their professional activities within
different undertakings that share common ownership,
management or control.

Other permitted disclosur es between institutions etc.
51.(1) This section appliesto a disclosure-
(@ by acredit institution to another credit institution;

(b) by afinancial institution to another financial institution;

(c) by a professiona legal adviser to another professiona legal
adviser; or

(d) by arelevant professional adviser of aparticular kind to another
relevant professional adviser of the same kind.
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(2) A person does not commit an offence under section 49 in respect of a
disclosure to which this section applies if-

(@) thedisclosure relatesto-

(i) a client or former client of the institution or adviser
making the disclosure and the institution or adviser to
whom it is made,

(ii) atransaction involving them both, or

(iii) the provision of a service involving them both;

(b) the disclosure is for the purpose only of preventing an offence
under this Part of this Act;

(c) the institution or adviser to whom the disclosure is made is
situated in a Member State or in a country or territory imposing
equivalent money laundering regquirements; and

(d) the ingtitution or adviser making the disclosure and the
institution or adviser to whom it is made are subject to
equivalent duties of professional confidentiality and the
protection of personal data (within the meaning of section 2 of
the Data Protection Act 2004).

Other permitted disclosures etc.

52.(1) A person does not commit an offence under section 49 if the disclosure
is

(@) to the authority that is the supervisory authority for that person
by virtue of Part 1 of Schedule 2 of the Proceeds of Crime Act
2015; and

(b) for the purpose of-

(i) the detection, investigation or prosecution of a criminal
offence (whether in Gibraltar or elsewhere);

(i) aninvestigation under the Proceeds of Crime Act 2015;

(iii) the enforcement of any order of a court under that Act.
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(2) A professional legal adviser or arelevant professional adviser does not
commit an offence under section 49 if the disclosure-

(@) istotheadviser'sclient; and

(b) ismade for the purpose of dissuading the client from engaging
in conduct amounting to an offence.

(3) A person does not commit an offence under section 49(1) if the person
does not know or suspect that the disclosure is likely to have the effect
mentioned in section 49(1)(b).

(4) A person does not commit an offence under section 49(3) if the person
does not know or suspect that the disclosure is likely to have the effect
mentioned in section 49(3)(b).

Interpretation of sections 49 to 52.
53.(1) Thereferencesin sections 49 to 52-
(@) toabusinessin the regulated sector; and

(b) to a supervisory authority, are to be construed in accordance
with Schedule 2.

(2) Insections 49 to 52-
“credit institution” has the same meaning as in Schedule 2;

“financial institution” means an undertaking that carries on a
business in the regulated sector by virtue of any of paragraphs (b)
to (i) of paragraph 1(1) of Schedule 2.

(3) Referencesin sections 49 to 52to a disclosure by or to a credit institution
or afinancial ingtitution include disclosure by or to an employee, officer or
partner of the institution acting on its behalf.

(4) For the purposes of sections 49 to 52 a country or territory imposes
“equivalent money laundering requirements” if it imposes requirements
equivaent to those laid down in Directive (EU) 2015/849 of the European
Parliament and of the Council of 20 May 2015 on the prevention of the use of
the financial system for the purposes of money laundering or terrorist
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financing, amending Regulation (EU) No 648/2012 of the European
Parliament and of the Council, and repealing Directive 2005/60/EC of the
European Parliament and of the Council and Commission Directive
2006/70/EC.

(5) In sections 49 to 52“relevant professional adviser” means an accountant,
auditor or tax adviser who is a member of a professional body which is
established for accountants, auditors or tax advisers (as the case may be)
and which makes provision for-

(@) testing the competence of those seeking admission to
membership of such a body as a condition for such admission;
and

(b) imposing and maintaining professional and ethical standardsfor
its members, as well asimposing sanctions for non-compliance
with those standards.

Penalties.

54. A person guilty of an offence under any of sections 35 to 39 shall be
liable-

(@ on conviction on indictment, to imprisonment for a term not
exceeding 14 years, to afine or to both; or

(b) on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding the statutory
maximum or to both.

Meaning of “employment”.
55. In sections 40 to 47-

(@ “employment” means any employment (whether paid or
unpaid) and includes-

(i) work under a contract for services or as an office-
holder,

(i) work experience provided pursuant to atraining course
or programme or in the course of training for
employment, and
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(iii) voluntary work;
(b) “employer” has a corresponding meaning.
Forfeiture
Forfeiturein connection with offences under sections 35 to 39.
56.(1) The court, by or beforewhich aperson is convicted of an offence under
any of sections 35 to 39, may make a forfeiture order in accordance with the
provisions of this section.

(2) Where a person is convicted of an offence under section 35(1) to (2) or
section 36, the court may order the forfeiture of any money or other property
which, at the time of the offence, the person had in their possession or under
their control and which-

(8 had been used for the purposes of terrorism; or

(b) they intended should be used, or had reasonable cause to suspect
might be used, for those purposes.

(3) Where aperson is convicted of an offence under section 35(3) the court
may order the forfeiture of any money or other property which, at the time of
the offence, the person had in their possession or under their control and
which-

(& had been used for the purposes of terrorism; or

(b) which, at that time, they knew or had reasonable cause to
suspect would or might be used for those purposes.

(4) Where a person is convicted of an offence under section 37 or 39 the
court may order the forfeiture of any money or other property which, at the
time of the offence, the person had in their possession or under their control
and which-

(8 had been used for the purposes of terrorism; or

(b) was, at that time, intended by them to be used for those
purposes.
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(5) Whereapersonisconvicted of an offence under section 37 the court may
order the forfeiture of the money or other property to which the arrangement
in question related, and which-

(8 had been used for the purposes of terrorism; or

(b) at the time of the offence, the person knew or had reasonable
cause to suspect would or might be used for those purposes.

(6) Whereapersonisconvicted of an offence under section 38 the court may
order the forfeiture of the amount paid under, or purportedly under, the
insurance contract.

(7) Whereapersonisconvicted of an offence under section 39 the court may
order the forfeiture of the money or other property to which the arrangement
in question related.

(8) Where a person is convicted of an offence under any of sections 35 to
39, the court may order the forfeiture of any money or other property which
wholly or partly, and directly or indirectly, is received by any person as a
payment or other reward in connection with the commission of the offence.

(9) Where a person other than the convicted person claims to be the owner
of or otherwise interested in anything that can be forfeited by an order under
this section, the court shall give him an opportunity to be heard before making
an order.

Forfeiture: other terrorism offences and offences with a terrorist
connection.

57.(1) The court by or before which a person is convicted of an offence to
which this section applies may order the forfeiture of any money or other
property in relation to which the following conditions are met-

(@) thatitwas, at thetimeof the offence, inthe possession or control
of the person convicted; and

(b) that-
(i) it had been used for the purposes of terrorism,

(i) it was intended by that person that it should be used for
the purposes of terrorism, or
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(iii) the court believes that it will be used for the purposes
of terrorism unless forfeited.

(2) This section appliesto an offence under any of the following provisions
of this Act-

(8 section 17 (training); and

(b) section 21, 30 or 31 (possessing things and collecting
information for the purposes of terrorism);

(c) section 137 (inciting terrorism outside Gibraltar);
(d) section 13 (dissemination of terrorist publications);
(e) section 16 (preparation of terrorist acts);

(f) section 25 to 27 (offences involving radioactive devices or
materials).

(3) The Minister may by Order amend subsection (2).

(4) An Order adding an offence to subsection (2) applies only in relation to
offences committed after the order comes into force.

Forfeiture: supplementary provisions.

58.(1) Before making an order under sections 56 or 57, a court must give an
opportunity to be heard to any person, other than the convicted person, who
claims to be the owner or otherwise interested in anything which can be
forfeited under that section.

(2) In considering whether to make an order under sections 56 or 57 in
respect of any property, a court shall have regard to-

(@ thevalue of the property; and
(b) thelikely financial and other effects on the convicted person of

the making of the order (taken together with any other order that
the court contemplates making).
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(3) Schedule 3 makes further provision in relation to forfeiture orders under
sections 56 or 57.

Implementation of forfeiture orders made under section 56.

59.(1) Where a court makes a forfeiture order it may make such other
provision as appearsto it to be necessary for giving effect to the order, and in
particular, it may—

(8 require any of the forfeited property to be paid or handed over
to the Government;

(b) direct any of the forfeited property other than money or land to
be sold or otherwise disposed of in such manner as the court
may direct and the proceeds, if any, to be paid to the
Government;

(c) appoint areceiver to take possession, subject to such conditions
and exceptions as may be specified by the court, of any of the
forfeited property, to reaise it in such manner as the court may
direct and to pay the proceeds to the Government;

(d) direct aspecified part of any forfeited money, or of the proceeds
of the sale, disposal or realisation of any forfeited property, to
be paid by the Government to a specified person falling within
section 56(8).

(2) A forfeiture order shall not come into force until there is no further
possibility of it being varied or set aside on appeal (disregarding any power of
acourt to grant leave to appeal out of time).

(3 In subsection (1)(b) and (d) a reference to the proceeds of the sale,
disposal or realisation of property isareferenceto the proceeds after deduction
of the costs of sale, disposal or realisation.

(4) A receiver appointed under subsection (1) shall be entitled to be paid his
remuneration and expenses out of the proceeds of the property realised by the
receiver and paid to the proper officer under subsection (1)(c).

(5) The receiver shall, if, and insofar as those proceeds are insufficient, be

entitled to be paid his remuneration and expenses out of the funds of the
Government of Gibraltar.
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(6) A receiver appointed under subsection (1) shall not be liable to any
person in respect of any loss or damage resulting from action which he—

(@) takesinrelation to property whichis not forfeited property, but
which he reasonably believes to be forfeited property;

(b) would be entitled to take if the property were forfeited property;
and

(c) reasonably believes that he is entitled to take because of his
belief that the property isforfeited property.

(7) Subsection (6) does not apply in so far as the loss or damage is caused
by the receiver’s negligence.

(8) The Registrar of the Supreme Court shall issue a certificate in respect of
aforfeiture order if an application is made by—

(8 the prosecutor in the proceedings in which the forfeiture order
was made;

(b) the defendant in those proceedings; or

(c) a person whom the court heard under section 56(8) before
making the order.

(9) The certificate shall state the extent, if any, to which, at the date of the
certificate, effect has been given to the forfeiture order.

Restraint orders.

60.(1) The Supreme Court may make a restraint order under this section
where-

(@) proceedings have been ingtituted for an offence under any of
sections 35 to 39;

(b) the proceedings have not been concluded;

(c) anapplication for arestraint order is made to the Supreme Court
by the prosecutor; and
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(d) aforfeiture order has been made, or it appears to the Supreme
Court that a forfeiture order may be made, in the proceedings
for the offence.

(2) The Supreme Court may also make a restraint order under this section
where-

(& a crimina investigation has been started with regard to an
offence under any of sections 35 to 39;

(b) anapplication for arestraint order is made to the Supreme Court
by a person who the Supreme Court is satisfied will have the
conduct of any proceedings for the offence; and

(c) it appears to the Supreme Court that a forfeiture order may be
made in any proceedings for the offence.

(3) A restraint order prohibits a person to whom notice of it is given, subject
to any conditions and exceptions specified in the order, from dealing with
property in respect of which a forfeiture order has been or could be made in
any proceedings referred to in subsection (1) or (2).

(4) An application for a restraint order may be made ex-parte to the Chief
Justice in Chambers.

(5) In this section areference to dealing with property includes a reference
to removing the property from Gibraltar.

Discharge or variation of restraint orders.

61.(1) A restraint order shall provide for notice of it to be given to any person
affected by the order.

(2) A restraint order may be discharged or varied by the Supreme Court on
the application of a person affected by it.

(3) A restraint order made under section 60(1) shall, in particular, be
discharged on an application under subsection (2) if the proceedings for the
offence have been concluded.

(4) A restraint order made under section 60(2) shall, in particular, be
discharged on an application under subsection (2)—
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(@ if no proceedings in respect of offences under any of sections
35 to 39 are ingtituted within such time as the Supreme Court
considers reasonable; or

(b) if al proceedings in respect of offences under any of sections
35 to 39 have been concluded.

PART 5
FORFEITURE AND FREEZING ORDERS

Terrorist Property
Forfeiture of terrorist cash.
62.(1) Schedule 4 (which makes provision for enabling cash which-
(8 isintended to be used for the purposes of terrorism;

(b) consists of resources of an organisation which is a proscribed
organisation; or

(c) s, or represents, property obtained through terrorism,

to be forfeited in civil proceedings before a magistrates' court) is to have
effect.

(2) The powers conferred by Schedule 4 are exercisable in relation to any
cash whether or not any proceedings have been brought for an offence in
connection with the cash.

(3) Expressions used in this section have the same meaning as in Schedule
4.

Orders
Power to make order.

63.(1) TheMinister may make afreezing order if the following two conditions
are satisfied.

(2) Thefirst condition isthat the Minister reasonably believes that-
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(@ actionto the detriment of Gibraltar's economy (or part of it) has
been or islikely to be taken by a person or persons; or

(b) action congtituting athreat to the life or property of one or more
Gibraltarian or resident of Gibraltar has been or is likely to be
taken by a person or persons.

(3) If one person is believed to have taken or to be likely to take the action
the second condition is that the person is-

(@ the government of another country or territory; or
(b) aresident of another country or territory.
(4) If two or more persons are believed to have taken or to be likely to take

the action the second condition is that each of them falls within paragraph (a)
or (b) of subsection (3); and different persons may fall within different

paragraphs.
Contents of order.

64.(1) A freezing order isan order which prohibits personsfrom making funds
available to or for the benefit of a person or persons specified in the order.

(2) The order must provide that these are the persons who are prohibited-
(a8 all personsin Gibraltar; and

(b) all persons elsewhere who are Gibratarians or are bodies
incorporated under the laws of Gibraltar.

(3) The order may specify the following (and only the following) as the
person or persons to whom or for whose benefit funds are not to be made
available-

(@) the person or persons reasonably believed by the Minister to
have taken or to belikely to take the action referred to in section
63;

(b) any person the Minister reasonably believes has provided or is

likely to provide assistance (directly or indirectly) to that person
or any of those persons.
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(4) A person may be specified under subsection (3) by-
(@ being named in the order; or
(b) falling within a description of persons set out in the order.

(5) The description must be such that a reasonable person would know
whether he fell within it.

(6) Funds are financial assets and economic benefits of any kind.

(7) Schedule 5 contains further provisions about the contents of freezing
orders.

(8) The Minister must keep a freezing order under review.
Duration of order.

65. A freezing order ceases to have effect at the end of the period of 2 years
starting with the day on which it is made.

Residents (inter pretation).
66.(1) A resident of Gibraltar is-
(@ anindividual who isordinarily resident in Gibraltar; or
(b) abody incorporated under the laws of Gibraltar.
(2) A resident of another country or territory is-

(@ an individual who is ordinarily resident in such a country or
territory; or

(b) abody incorporated under the law of such acountry or territory.
(3) For the purposes of subsection (2)(b) abranch situated in another country
or territory isto betreated as a body incorporated under the law of the country

or territory where the branch is situated.

(4) This section applies for the purposes of this Part.
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Orders: procedure etc

Procedure for making freezing orders.

67.(1) A freezing order is made when an Order is published in the Gazette.

(2) A freezing order must be laid before Parliament after being made and
ceases to have effect if annulled pursuant to a resolution of the Parliament.

Procedure for making certain amending orders.

68.(1) This section appliesif-

@

(b)

(©

afreezing order is made specifying by description (rather than
by name) the person or persons to whom or for whose benefit
funds are not to be made available;

it is proposed to make afurther order which amendsthe freezing
order only so as to make it specify by name the person or
persons (or any of the persons) to whom or for whose benefit
funds are not to be made available; and

the Minister reasonably believe that the person or persons
named fall within the description contained in the freezing order
and the further order contains a statement of the Minister's
belief.

(2) This section also appliesif-

(@

(b)

(©)

a freezing order is made specifying by name the person or
persons to whom or for whose benefit funds are not to be made
available;

itis proposed to make afurther order which amendsthe freezing
order only so asto make it specify by name a further person or
further persons to whom or for whose benefit funds are not to
be made available; and

the Minister reasonably believe that the further person or
personsfall within the same description as the person or persons
specified in the freezing order and the further order contains a
statement of the Minister's belief.
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(3) This section also appliesif-
(@ afreezing order is made; and
(b) itisproposed to make afurther order which amendsthe freezing
order only so as to make it specify (whether by name or
description) fewer persons to whom or for whose benefit funds
are not to be made available.

(4) If this section applies, the further order is subject to annulment in
pursuance of aresolution of the Parliament.

Orders. supplementary.

69.(1) Wherethis Part confers a power to make provision, different provision
may be made for different purposes.

(2) An order under this Part may include supplementary, incidental, saving
or transitional provisions.

(3) Nothing in this Part affects the generality of subsection (2).
Miscellaneous
The Crown.

70.(1) A freezing order binds the Crown in right of Her Majesty’s
Government of Gibraltar, subject to the following provisions of this section.

(2) No contravention by the Crown of a provision of afreezing order makes
the Crown criminaly liable; but the Supreme Court may, on the application
of a person appearing to the Court to have an interest, declare unlawful any
act or omission of the Crown which constitutes such a contravention.

(3) Nothing inthissection affectsthe operation of section 29(1) of the Crown
Proceedings Act.
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PART 6
DISCLOSURE OF INFORMATION

Extension of existing disclosur e powers.

71.(1) This section applies to the provisions listed in Schedule 6, so far as
they authorise the disclosure of information.

(2) Each of the provisions to which this section applies shall have effect, in
relation to the disclosure of information by or on behalf of a public authority,
asif the purposes for which the disclosure of information is authorised by that
provision included each of the following-

(8 the purposes of any criminal investigation whatever which is
being or may be carried out, whether in Gibraltar or elsewhere;

(b) the purposes of any criminal proceedings whatever which have
been or may be initiated, whether in Gibraltar or elsewhere;

(c) the purposes of the initiation or bringing to an end of any such
investigation or proceedings;

(d) the purpose of facilitating a determination of whether any such
investigation or proceedings should be initiated or brought to an
end.

(3) The Minister may by order amend Schedule 6.

(4) No disclosure of information shall be made by virtue of this section
unless the public authority by which the disclosure is made is satisfied that the
making of the disclosure is proportionate to what is sought to be achieved by
it.

(5) Nothing in this section shall be taken to prejudice any power to disclose
information which exists apart from this section.

(6) Theinformation that may be disclosed by virtue of this section includes
information obtained before the commencement of this section.
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Restriction on disclosur e of infor mation for over seas pur poses.

72.(1) Subject to subsections (2) and (3), the Minister may give a direction
which-

(8 specifies any overseas proceedings or any description of
overseas proceedings; and

(b) prohibitsthe making of any relevant disclosure for the purposes
of those proceedings or, as the case may be, of proceedings of
that description.

(2) In subsection (1) the reference, in relation to a direction, to a relevant
disclosure is areference to a disclosure authorised by any of the provisions to
which section 71 applies which-

(8 ismade for a purpose mentioned in subsection (2)(a) to (d) of
that section; and

(b) isadisclosure of any such information as is described in the
direction.

(3) TheMinister shall not give adirection under this section unlessit appears
to him that the overseas proceedingsin question, or that overseas proceedings
of the description in question, relate or would relate-

(8 toamatter in respect of which it would be more appropriate for
any jurisdiction or investigation to be exercised or carried out
by a court or other Gibraltar authority;

(b) toamatter in respect of which it would be more appropriate for
any jurisdiction or investigation to be exercised or carried out
by a court or other authority of athird country; or

(c) toamatter that would fall within paragraph (a) or (b)-

(i) if it were appropriate for there to be any exercise of
jurisdiction or investigation at all, and

(i) if (where one does not exist) a court or other authority
with the necessary jurisdiction or functions existed in
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Gibraltar or, asthe case may be, in the third country in
question.

(4) A direction under this section shall not have the effect of prohibiting-
(& the making of any disclosure by a Minister; or

(b) the making of any disclosure in pursuance of an European
Union obligation.

(5) A direction under this section-

(@ may prohibit the making of disclosures absolutely or in such
cases, or subject to such conditions as to consent or otherwise,
as may be specified in it; and

(b) must be published or otherwise issued by the Minister in such
manner as he considers appropriate for bringing it to the
attention of persons likely to be affected by it.

(6) A person who, knowing of any direction under this section, discloses any
information in contravention of that direction shall be guilty of an offence and
liable-

(@ on conviction on indictment, to imprisonment for a term not
exceeding 2 years or to afine or to both;

(b) on summary conviction, to imprisonment for a term not
exceeding 3 months or to a fine not exceeding the statutory
maximum or to both.

(7) Thefollowing are overseas proceedings for the purposes of this section-

(@ crimina proceedingswhich aretaking place, or will or may take
place, in another country or territory;

(b) a crimina investigation which is being, or will or may be,
conducted by an authority of any such country or territory.

(8) Referencesinthissection, inrelation to any proceedings or investigation,

to a third country are references to any country or territory which is not the
country or territory where the proceedings are taking place, or will or may take
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place or, as the case may be, is not the country or territory of the authority
which is conducting the investigation, or which will or may conduct it.

(9) In this section “court” includes a tribunal of any description.
Disclosur e of information held by revenue departments.

73.(1) Thissection appliesto information whichisheld by or on behalf of the
Commissioner of Income Tax or by or on behalf of the Collector of Customs,
including information obtained before the coming into force of this section.

(2) No obligation of secrecy imposed by statute or otherwise prevents the
disclosure, in accordance with the following provisions of this section, of
information to which this section applies if the disclosure is made-

(a8 for the purposes of any criminal investigation whatever which
is being or may be carried out, whether in Gibraltar or
elsewhere;

(b) for the purposes of any criminal proceedings whatever which
have been or may be initiated, whether in Gibratar or
elsewhere;

(c) for the purposes of the initiation or bringing to an end of any
such investigation or proceedings; or

(d) for the purpose of facilitating a determination of whether any
such investigation or proceedings should beinitiated or brought
to an end.

(3) Nodisclosure of information to which this section applies shall be made
by virtue of this section unless the person by whom the disclosure is made is
satisfied that the making of the disclosure is proportionate to what is sought to
be achieved by it.

(4) Information to which this section applies shall not be disclosed by virtue
of this section except by the Commissioner of Income Tax or the Collector of
Customs by or on whose behalf it is held or with their authority.

(5) Information obtained by means of a disclosure authorised by subsection
(2) shall not be further disclosed except-

(8 for apurpose mentioned in that subsection; and
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(b) with the consent of the Commissioner of Income Tax or the
Collector of Customs by whom or with whose authority it was
initially disclosed,

and information so obtained shall not be further disclosed (with or without
such consent) except for a purpose mentioned in paragraphs (b) to (d) of that
subsection.

(6) A consent for the purposes of subsection (5) may be given either in
relation to a particular disclosure or in relation to disclosures made in such
circumstances as may be specified or described in the consent.

(7) Nothing in this section authorises the making of any disclosure whichis
prohibited by any provision of the Data Protection Act 2004.

(8) Referencesin this section to information which is held on behalf of the
Commissioner of Income Tax or the Collector of Customs include references
to information which-

(@ isheld by aperson who provides services to the Commissioner
of Income Tax or, as the case may be, to the Collector of
Customs; and

(b) isheld by that person in connection with the provision of those
services.

(9) Nothing in this section shall be taken to prejudice any power to disclose
information which exists apart from this section.

Interpretation of Part 6.
74.(1) Inthis Part-
“criminal investigation” means an investigation of any criminal conduct,
including an investigation of alleged or suspected criminal conduct
and an investigation of whether criminal conduct has taken place;

“information” includes-

(& documents; and
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(b) in relation to a disclosure authorised by a provision to which
section 71 applies, anything that falls to be treated as
information for the purposes of that provision;

“public authority” includes-
(& acourt or tribunal; and

(b) any person certain of whose functions are functions of a public
nature,

but does not include the Parliament or a person exercising
functions in connection with proceedings in Parliament, and in
relation to a particular act, a person is not a public authority by
virtue only of paragraph (b) if the nature of the act is private.

(2) Proceedings outside Gibraltar shall not be taken to be criminal
proceedings for the purposes of this Part unless the conduct with which the
defendant in those proceedings is charged is crimina conduct or conduct
which, to a substantial extent, consists of criminal conduct.

(3) In this section “conduct” includes acts, omissions and statements.

PART 7
TERRORIST INVESTIGATIONS

Cordons
Cordoned areas.

75.(1) Anareaisacordoned areafor the purposesof thisAct if it isdesignated
under this section.

(2) A designation may be made only if the person making it considers it
expedient for the purposes of aterrorist investigation.

(3) If adesignation is made oraly, the person making it shall confirmitin
writing as soon asis reasonably practicable.

(4) The person making a designation shall arrange for the demarcation of the
cordoned area, so far asis reasonably practicable-

(& by means of tape marked with the word “police”; or
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(b) insuch other manner as a police officer considers appropriate.
Power to designate.

76.(1) Subject to subsection (2), a designation under section 75 may only be
made, by a police officer who is at least of the rank of superintendent.

(2) A police officer who is not of the rank required by subsection (1) may
make a designation if he considersit necessary by reason of urgency.

(3) Where apolice officer makes adesignation in reliance on subsection (2)
he shall as soon as is reasonably practicable-

(& make awritten record of the time at which the designation was
made; and

(b) ensurethat apolice officer of at least the rank of superintendent
isinformed.

(4) An officer who is informed of a designation in accordance with
subsection (3)(b)-

(@ shal confirm the designation or cancel it with effect from such
time as he may direct; and

(b) shall, if he cancelsthe designation, make a written record of the
cancellation and the reason for it.

Duration.

77.(1) A designation under section 75 has effect, subject to subsections (2) to
(5), during the period-

(@ beginning at the time when it is made; and
(b) ending with a date or at atime specified in the designation.
(2) The date or time specified under subsection (1)(b) must not occur after

the end of the period of 14 days beginning with the day on which the
designation is made.
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(3) The period during which a designation has effect may be extended in
writing from time to time by-

(8 the person who madeit; or

(b) a person who could have made it (otherwise than by virtue of
section 76(2)).

(4) An extension shall specify the additional period during which the
designation isto have effect.

(5) A designation shall not have effect after the end of the period of 28 days
beginning with the day on which it was made.

Police powersin cordoned area.
78.(1) A police officer in uniform may-
(8 order apersonin acordoned areato leave it immediately;

(b) order aperson immediately to leave premises which are wholly
or partly in or adjacent to a cordoned area;

(c) order the driver or person in charge of a vehicle in a cordoned
areato move it from the areaimmediately;

(d) arrangefor the removal of a vehicle from a cordoned area;
(e) arrangefor the movement of a vehicle within a cordoned area;

(f) prohibit or restrict access to a cordoned area by pedestrians or
vehicles.

(2) A person commits an offence if he fails to comply with an order,
prohibition or restriction imposed by virtue of subsection (1).

(3) Itisadefence for aperson charged with an offence under subsection (2)
to prove that he had a reasonable excuse for his failure.

(4) on summary conviction, to imprisonment for a term not exceeding 3
months or to a fine not exceeding level 4 on the standard scale or to both.
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Information and Evidence - Powers
Sear ches.

79. Schedule 14 of the Criminal Procedure and Evidence Act 2011 isamended
by inserting the following the following after paragraph 11-

“12. A summary offence under the Terrorism Act 2018 which falls
within the definition of “terrorist investigation” as defined in
section 3 of the Terrorism Act 2018.”.
Financial infor mation.
80. Schedule 7 (financial information) shall have effect.
Account monitoring orders.
81. Schedule 8 (account monitoring orders) shall have effect.

Infor mation about acts of terrorism.

82.(1) This section applies where a person has information which he knows
or believes might be of material assistance-

(@ in preventing he commission by another person of an act of
terrorism; or

(b) in securing the apprehension, prosecution or conviction of
another person, in Gibraltar, for an offence involving the
commission, preparation or instigation of an act of terrorism.

(2) The person commits an offence if he does not disclose the information
as soon as reasonably practicable in accordance with subsection (3).

(3) Disclosure is in accordance with this section if it is made to a police
officer of the Royal Gibraltar Police.

(4) Itisadefence for a person charged with an offence under subsection (2)
to prove that he had a reasonable excuse for not making the disclosure.

(5) A person guilty of an offence under this section shall be liable-
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(@ on conviction on indictment, to imprisonment for a term not
exceeding 5 years, or to afine or to both; or

(b) on summary conviction, to imprisonment for term not
exceeding 6 months, or to a fine not exceeding the statutory
maximum or to both.

(6) Proceedings for an offence under this section may be taken, and the
offence may for the purposes of those proceedings be treated as having been
committed, in any place where the person to be charged is or has at any time
been since he first knew or believed that the information might be of material
assistance as mentioned in subsection (1).

Disclosur e of infor mation.

83.(1) Subsection (2) applies where a person knows or has reasonable cause
to suspect that a police officer is conducting or proposes to conduct aterrorist
investigation.

(2) The person commits an offence if he-

(@ discloses to another anything which is likely to prejudice the
investigation; or

(b) interferes with material which is likely to be relevant to the
investigation.

(3) Subsection (4) applies where a person knows or has reasonable cause to
suspect that disclosure has been or will be made under section 82.

(4) The person commits an offence if he-

(@) discloses to another anything which is likely to prejudice an
investigation resulting from the disclosure under that section; or

(b) interferes with material which is likely to be relevant to an
investigation resulting from the disclosure under that section.

(5) Itisadefence for a person charged with an offence under subsection (2)
or (4) to prove-
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@

(b)

that he did not know and had no reasonable cause to suspect that
the disclosure or interference was likely to affect a terrorist
investigation; or

that he had a reasonable excuse for the disclosure of
interference.

(6) Subsections (2) and (4) do not apply to a disclosure which is made by a
professional legal adviser-

@

(b)

to his client or to his client’s representative in connection with
the provision of legal advice by the adviser to the client and not
with aview to furthering a criminal purpose; or

to any person for the purpose of actua or contemplated legal
proceedings and not with a view to furthering a criminal
purpose.

(7) A person guilty of an offence under this section shall be liable-

@

(b)

on conviction on indictment, to imprisonment for a term not
exceeding 5 years, to afine or to both; or

on summary conviction, to imprisonment for a term not
exceeding 6 months, to a fine not exceeding the statutory
maximum or to both.

(8) For the purposes of this section-

(@

(b)

a reference to conducting a terrorist investigation includes a
reference to taking part in the conduct of, or assisting aterrorist
investigation; and

a person interferes with material if he falsifies it, conceals it,

destroysit or disposes of it, or if he causes or permits another to
do any of those things.

425



TerrorismBill 2017  [B. 27/17]

PART 8
COUNTER-TERRORIST POWERS

Suspected Terrorists
Terrorist - interpretation.
84.(1) In this Part “terrorist” means a person who-

(@ hascommitted an offence under any of sections 9, 10, 17, 20 to
31 and 35 to 39; or

(b) is or has been concerned in the commission, preparation or
instigation of acts of terrorism.

(2) The reference in subsection (1)(b) to a person who has been concerned
in the commission, preparation or instigation of acts of terrorism includes a
reference to person who has been, whether before or after the passing of this
Act, concerned in the commission, preparation instigation of acts of terrorism
within the meaning given by section 4.

Arrest without a warrant.

85.(1) A police officer may arrest without a warrant a person whom he
reasonably suspectsto be aterrorist.

(2) Where aperson isarrested under this section the provisions of Schedule
9 (Detention: Treatment, Review and Extension) shall apply.

(3) Subject to subsections (4) to (7), a person detained under this section
shall (unless detained under any other power) be released not later than the
end of the period of 48 hours beginning-

(@ withthetime of hisarrest under this section; or

(b) if he was being detained under Schedule 10 when he was
arrested under this section, with the time when his examination
under that Schedule began.

(4) If on areview of a person's detention under Part 3 of Schedule 9 the
review officer does not authorise continued detention, the person shall (unless
detained in accordance with subsection (5) or (6) or under any other power)
be released.
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(5) Where a police officer intends to make an application for a warrant,
through a Crown Counsel, under paragraph 36 of Schedule 9 extending a
person's detention, the person may be detained pending the making of the
application.

(6) Where an application has been made under paragraph 36 or 43 of
Schedule 9 in respect of a person's detention, he may be detained pending the
conclusion of proceedings on the application.

(7) Where an application under paragraph 36 or 43 of Schedule 9 is granted
in respect of a person's detention, he may be detained, subject to paragraph 45
of that Schedule, during the period specified in the warrant.

(8) The refusal of an application in respect of a person’s detention under
paragraph 36 or 43 of Schedule 9 shall not prevent his continued detention in
accordance with this section.

(99 When a person who is in police detention is removed to a hospital
because heisin need of medical treatment-

(@ any time during which he is being questioned in hospital or on
the way there or back by a police officer for the purpose of
obtaining evidence relating to an offence is included in any
period which falls to be calcul ated for the purposes of this Part;
but

(b) any other timewhile heisin hospital or on hisway there or back
is not so included.

Search of premises.

86.(1) A justice of the peace may on the application of a police officer issue
a warrant in relation to specified premises if he is satisfied that there are
reasonable grounds for suspecting that a person whom the police officer
reasonably suspects to be a person falling within section 84(1)(b) is to be
found there.

(2) A warrant under this section shall authorise any police officer to enter

and search the specified premises for the purpose of arresting the person
referred to in subsection (1) under section 85.
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Sear ch of persons.

87.(1) A police officer may stop and search a person whom he reasonably
suspects to be aterrorist to discover whether he hasin his possession anything
which may congtitute evidence that he is aterrorist.

(2) A policeofficer may search aperson arrested under section 85 to discover
whether he hasin his possession anything which may constitute evidence that
heisaterrorist.

(3) A police officer may seize and retain anything which he discoversin the
course of a search of a person under subsection (1) or (2) and which he
reasonably suspects may constitute evidence that the personis aterrorist.

(4) Subsection (5) appliesif a police officer, in exercising the power under
subsection (1) to stop a person whom the police officer reasonably suspectsto
be aterrorist, stops avehicle (see section 143(2) — Powersto stop and search).

(5) The police officer-

(@ may search the vehicle and anything in or on it to discover
whether there is anything which may constitute evidence that
the person concerned is aterrorist; and

(b) may seize and retain anything which the police officer-

(i) discoversin the course of such a search, and

(i) reasonably suspects may constitute evidence that the
person is aterrorist.

(6) Nothing in subsection (5) confers a power to search any person but the
power to search in that subsection isin addition to the power in subsection (1)
to search a person whom the police officer reasonably suspects to be a
terrorist.

Sear ch of vehicles.

88.(1) Subsection (2) applies if a police officer reasonably suspects that a
vehicleis being used for the purposes of terrorism.

(2) The police officer may stop and search-
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@
(b)
(©)
(d)

the vehicle;

the driver of the vehicle;

a passenger in the vehicle;

anything in or on the vehicle or carried by the driver or a
passenger; to discover whether there is anything which may

congtitute evidence that the vehicle is being used for the
purposes of terrorism.

(3) A police officer may seize and retain anything which he-

(@
(b)

discoversin the course of a search under this section; and

reasonably suspects may constitute evidence that the vehicle is
being used for the purposes of terrorism.

(4) In this section “driver”, in relation to an aircraft, hovercraft or vessel,
means the captain, pilot or other person with control of the aircraft, hovercraft
or vessel or any member of its crew and, in relation to a train, includes any
member of its crew.

Powers to stop and search in specified locations

Searchesin specified areas or places.

89.(1) The Commissioner of Police may give an authorisation under
subsection (2) or (3) in relation to a specified area or place if a police officer-

@
(b)

reasonably suspects that an act of terrorism will take place; and
reasonably considers that-
(i) the authorisation is necessary to prevent such an act,

(i) the specified area or place is no greater than is
necessary to prevent such an act, and

(iii) the duration of the authorisation is no longer than is
necessary to prevent such an act.
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(2) An authorisation under this subsection authorises any police officer in
uniform to stop a vehicle in the specified area or place and to search-

(8 thevehicle;
(b) thedriver of the vehicle;
(c) apassenger inthe vehicle;

(d) anything in or on the vehicle or carried by the driver or a
passenger.

(3) An authorisation under this subsection authorises any police officer in
uniform to stop a pedestrian in the specified area or place and to search-

(8 the pedestrian;
(b) anything carried by the pedestrian.

(4) A police officer in uniform may exercise the power conferred by an
authorisation under subsection (2) or (3) only for the purpose of discovering
whether there is anything which may constitute evidence that the vehicle
concerned is being used for the purposes of terrorism or (as the case may be)
that the person concerned is a person falling within section 84(1)(b).

(5) But the power conferred by such an authorisation may be exercised
whether or not the police officer reasonably suspects that there is such
evidence.

(6) A police officer may seize and retain anything which the police officer-

(@ discoversin the course of a search under such an authorisation;
and

(b) reasonably suspects may constitute evidence that the vehicle
concerned is being used for the purposes of terrorism or (as the
case may be) that the person concernedisaperson falling within
section 84(1)(b).

(7) Schedule 11 (which makes supplementary provision about authorisations
under this section) has effect.

(8) Inthissection-
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“driver” has the meaning given by section 88(4); and
“specified” means specified in an authorisation.
(9) Schedule 11 of this Act shall have effect.
Code of practice relating to sections 87, 88 and 89
Code of practice relating to sections 87, 88 and 89.

90.(1) The Minister must prepare a code of practice containing guidance
about-

(8 theexercise of the powers conferred by sections 87 and 88;

(b) theexerciseof the powersto give an authorisation under section
89(2) or (3);

(c) the exercise of the powers conferred by such an authorisation
and section 89(6); and

(d) such other mattersin connection with the exercise of any of the
powers mentioned in paragraphs (@) to (c) as the Minister
considers appropriate.

(2) Such acode may make different provision for different purposes.

(3) In the course of preparing such a code, the Minister must consult the
Attorney General and such other persons as the Minister considers

appropriate.
Publication of codes of practice.

91.(1) Beforeissuing acode of practice prepared under section 90 asan order,
the Minister-

(& must publish adraft of the code;

(b) must consider any representations made to him about the draft;
and

(c) may modify the draft accordingly.
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(2) Before issuing a code of practice the Minister must lay it in the
Parliament and if the Parliament has not passed a motion disapproving the
code within 30 days of the commencement of the next sitting, it will be
deemed to be approved by Parliament and may be issued by the Minister.

(3) Upon being issued by the Minister, a code-

(@ must be published in the Gazette;

(b) does not come into operation until the Minister by order so
provides.

(4) An order bringing a code into operation may include transitional or
saving provisions.

(5) A code of practice prepared under section 90 comes into force in
accordance with this section.

Amendment or revision of codes of practice.

92.(1) The Minister may at any time by order amend or revise the whole or
any part of a code of practice.

(2) Where the Minister has made an order under subsection (1) the order
containing the amendment or revision-

(& must be published in the Gazette;

(b) must be laid before the Parliament at the next sitting following
the date of publication in the Gazette; and

(c) shall comeinto operation on such date as the Minister appoints
therein.

(3) An order containing an amendment or revision under this section may
include transitional or saving provisions.

(4) If the Parliament within 30 days of the commencement of the next sitting,
resolves to pass a motion disapproving of the amendment or revision-
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@

(b)

(©)

any action undertaken in pursuance of the amendment or
revision shall be deemed valid if undertaken prior to the
resolution of the Parliament;

the Minister shall as soon as reasonably practicable thereafter-
(i) revoke the amended or revised code of practice, and

(i) (notwithstanding any provision to the contrary) issue a
code of practice in such terms as contained in the
relevant code of practice prior to the relevant
amendment or revision; and

a code of practice issued under subsection (4)(b)(ii) shall be
deemed to have comeinto operation on the date of the resolution
of the Parliament.

Review of code.

93.(1) The Minister must keep the search powers code under review.

(2) In this section “search powers code” means the code of practice issued
under section 91, as amended or revised from time to time.

Effect and status of codes of practice.

94.(1) Inall criminal and civil proceedings-

@

(b)

a code of practice issued under this Act is admissible in
evidence; and

if any provision of a code appears to the court or tribunal
conducting the proceedings to be relevant to any question
arising in the proceedings, it is to be taken into account in
deciding that question.

(2) Personsother than police officers who have aduty to investigate offences
or charge offenders must in the discharge of that duty have regard to any
relevant provision of a code of practice.

(3) A failure-
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(@ by a police officer to comply with any provision of a code of
practice; or

(b) by any person to whom acode or practice appliesto have regard
to any provision of the code,

does not invalidate any action taken by the police officer or other person or in
itself render the officer or other person liable to any criminal or civil
proceedings.

(4) A police officer is liable to disciplinary proceedings under Part V1II of
the Police Act 2006 for a failure to comply with any provision of a code of
practice which imposes a duty on the officer.

(5) |If it appears to a court or tribunal conducting criminal or civil
proceedings that-

(& any provision of a codeissued under this Act; or
(b) any failure mentioned in subsection (3),

isrelevant to any question arising in the proceedings, the provision or failure
may be taken into account in deciding the question.

Parking
Authorisations.
95.(1) An authorisation under this section authorises any police officer in
uniform to prohibit or restrict the parking of vehicles on a road specified in

the authorisation.

(2) An authorisation may be given only if the person giving it considers it
expedient for the prevention of acts of terrorism.

(3) An authorisation may be given where the road specified is in Gibraltar
and is given by apolice officer of at least the rank of chief superintendent.

(4) If anauthorisation is given orally, the person giving it shall confirmitin
writing as soon asis reasonably practicable.
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Exer cise of power.

96.(1) The power conferred by an authorisation under section 95 shall be
exercised by placing a traffic sign specifying the prohibition or restriction is
under section 98 of this Act on the road concerned.

(2) A police officer exercising the power conferred by an authorisation under
section 95 may suspend a parking place.

(3) Where aparking placeis suspended under subsection (2), the suspension
shall betreated asarestriction imposed by virtue of section 95 for the purposes
of regulation 43 of the Traffic (Parking and Waiting) Regulations 2011 and of
any regulations in force under those Regulations.

Duration of authorisation.

97.(1) An authorisation under section 95 has effect, subject to subsections (2)
and (3), during the period specified in the authorisation.

(2) The period specified shall not exceed 28 days.

(3) An authorisation may be renewed in writing by the person who gave it
or by a person who could have given it; and subsections (1) and (2) shall apply
as if a new authorisation were given on each occasion on which the
authorisation is renewed.

Offences.

98.(1) A person commits an offence if he parks a vehicle in contravention of
a prohibition or restriction imposed by virtue of section 95.

(2) A person commits an offenceif-

(@ heisthedriver or other person in charge of a vehicle which has
been permitted to remain at rest in contravention of any
prohibition or restriction imposed by virtue of section 95; and

(b) hefailsto move the vehicle when ordered to do so by a police
officer in uniform.

(3) Itisadefencefor aperson charged with an offence under this section to
prove that he had a reasonable excuse for the act or omission in question.
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(4) Possession of acurrent disabled person's badge shall not itself constitute
areasonabl e excuse for the purposes of subsection (3).

(5) A person guilty of an offence under subsection (1) shall be liable on
summary conviction to afine not exceeding level 4 on the standard scale.

(6) A person guilty of an offence under subsection (2) isliable on summary
conviction to imprisonment for 3 months or to a fine not exceeding level 4 on
the standard scale or both.

I nter pretation.
99. In sections 95 to 98-

“disabled person’s badge” has the meaning afforded to “disabled
person’s badge” under regulation 31 of the Traffic (Parking and
Waiting) Regulation 2011;

“driver” means, in relation to a vehicle which has been left on any
road, the person who was driving it when it was |eft there;

“parking” means leaving a vehicle or permitting it to remain at rest;

“traffic sign” shall mean any object or device (whether fixed or
portable) for conveying warnings, information, requirements,
restrictions or prohibitions of any description to traffic on roads
or any specified description of traffic and any line or mark, on
aroad for conveying such warnings, information, requirements,
restrictions or prohibitions; and

“vehicle” means any vehicle, whether or not it isin afit state for use
on roads, and includes any chassis or body, with or without
wheels, appearing to have formed part of such a vehicle, and
any load carried by, and anything attached to, such a vehicle.

Port and Border Controls

Port and border controls.

100.(1) Schedule 10 (port and border controls) shall have effect.
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(2) The powers conferred by Schedule 10 shall be exercisable
notwithstanding the rights conferred by the Immigration and Asylum Act
2018.

Bail for arrest under section 85 and
continuing detention under Schedule 9

Bail when arrested under section 85.

101. Sections 101 to 107 apply to an arrest of a person under section 85 and
to any extension to the period of detention of the person under Part 4 or Part
5 of Schedule 9.

Bail.

102.(1) A police officer may release on bail aperson who is arrested or taken
into custody under section 85.

(2) A person may be released on bail under subsection (1) at any time after
arrest or after being taken into custody.

(3) A person released on bail under subsection (1) must be required to attend
a specified police station.

(4) Where apalice officer releases a person on bail under subsection (1)-

(& no recognizance for the person's surrender to custody shall be
taken from the person;

(b) no security for the person's surrender to custody shall be taken
from the person or from anyone else on the person's behalf; and

(c) the person shall not be required to provide a surety or sureties
for his surrender to custody.

(5) Subject to subsection (4), where a police officer rel eases a person on bail
under subsection (1) the officer may impose, as conditions of the bail, such
reguirements as appear to the constable to be necessary-

(8 to securethat the person surrenders to custody;

(b) to secure that the person does not commit an offence while on
bail;
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(c) to secure that the person does not interfere with witnesses or
otherwise obstruct the course of justice, whether in relation to
himself or any other person; or

(d) forthe person’s own protection or, if the person is under the age
of 17, for the person’s own welfare or in the person’s own
interests.

(6) Where a person is released on bail under subsection (1), a requirement
may be imposed on the person as a condition of bail only under the preceding
provisions of this section.

(7) The police station which the person is required to attend may be any
police station.

Bail under section 102: notices.

103.(1) Where a police officer grants bail to a person under section 102, he
must give that person a notice in writing before heis released.

(2) The notice must state-
(@ the offencesfor which he was arrested; and
(b) the ground on which he was arrested.
(3) The notice must inform that he is required to attend a police station.

(4) It may also specify the police station which he is required to attend and
the time when he is required to attend.

(5) If the person is granted bail subject to conditions under section 102(5),
the notice also-

(@ must specify the requirements imposed by those conditions;

(b) must explain the opportunities under section 105(1) and 106(1)
for variation of those conditions; and

(c) if it does not specify the police station at which the person is
required to attend, must specify a police station at which the
person may make areguest under section 105(1)(b).
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(6) If the notice does not include the information mentioned in subsection
(4), the person must subsequently be given a further notice in writing which
contains that information.

(7) The person may be required to attend a different police station from that
specified in the notice under subsection (1) or (5) or to attend at a different
time.

(8) He must be given notice in writing of any such change as is mentioned
in subsection (7) but more than one such notice may be given to him.

Bail under section 102: supplemental.
104.(1) A person who has been required to attend a police station is not
required to do so if heis given noticein writing that his attendanceis no longer

reguired.

(2) If apersonisrequired to attend a police station which is not a designated
police station he must be-

(@) released; or
(b) takento adesignated police station,
not more than 6 hours after his arrival.

(3) Nothing in the Criminal Procedure and Evidence Act 2011 applies in
relation to bail under section 102.

(4) Nothing in section 102 or 103 or in this section prevents the re-arrest
without a warrant of a person released on bail under section 102 if new
evidence justifying a further arrest has cometo light since hisrelease.

Bail under section 102: variation of conditions by police.

105.(1) Whereaperson released on bail under section 102(1) ison bail subject
to conditions-

(8 areevant officer at the police station at which the person is
required to attend; or
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(b) where no notice under section 103 specifying that police station
has been given to the person, a relevant officer at the police
station specified under section 103(5)(c),

may, at the request of the person but subject to subsection (2), vary the
conditions.

(2) On any subsequent request made in respect of the same grant of bail,
subsection (1) confers power to vary the conditions of the bail only if the
reguest isbased on information that, in the case of the previous request or each
previous request, was not available to the relevant officer considering that
previous request when he was considering it.

(3) Where conditions of bail granted to a person under section 102(1) are
varied under subsection (1)-

(8 paragraphs (@) to (d) of section 102(4) apply;

(b) reguirements imposed by the conditions as so varied must be
requirements that appear to the relevant officer varying the
conditionsto be necessary for any of the purposes mentioned in
paragraphs (a) to (d) of section 102(5); and

(c) the relevant officer who varies the conditions must give the
person notice in writing of the variation.

(4) Power under subsection (1) to vary conditions is, subject to subsection
(3)(a) and (b), power-—

(8 tovary or rescind any of the conditions; and
(b) toimpose further conditions.

(5) Inthis section “relevant officer”, in relation to a designated police station,
means a custody officer but, in relation to any other police station—

(@ means a police officer who is not involved in the investigation
of the offence for which the person making the request under
subsection (1) was under arrest when granted bail under section
102(1) , if such a police officer is readily available; and

(b) if no such police officer isreadily available-
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(i) means a police officer other than the one who granted
bail to the person, if such a police officer is readily
available; and

(i) if no such police officer isreadily available, means the
police officer who granted bail.

Bail under section 102: variation of conditions by court.

106.(1) Whereaperson released on bail under section 102(1) ison bail subject
to conditions, a magistrates' court may, on an application by or on behalf of
the person, vary the conditions if—

(@ the conditions have been varied under section 105(1) since
being imposed under section 102(5);

(b) arequest for variation under section 105(1) of the conditions
has been made and refused; or

(c) arequest for variation under section 105(1) of the conditions
has been made and the period of 48 hours beginning with the
day when the request was made has expired without the request
having been withdrawn or the conditions having been varied in
response to the request.

(2) In proceedings on an application for a variation under subsection (1), a
ground may not be relied upon unless-

(8 inacasefaling within subsection (1)(a), the ground was relied
upon in the request in response to which the conditions were
varied under section 105(1); or

(b) in acase falling within paragraph (b) or (c) of subsection (1),
the ground was relied upon in the request mentioned in that
paragraph,

but this does not prevent the court, when deciding the application, from
considering different grounds arising out of achange in circumstancesthat has
occurred since the making of the application.

(3) Where conditions of bail granted to a person under section 102(1) are
varied under subsection (1)-
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(@) paragraphs (a) to (d) of section 102(4) apply;

(b) reguirements imposed by the conditions as so varied must be
reguirements that appear to the court varying the conditions to
be necessary for any of the purposes mentioned in paragraphs
(@) to (d) of section 102(5); and

(c) that bail shall not lapse but shall continue subject to the
conditions as so varied.

(4) Power under subsection (1) to vary conditions is, subject to subsection
(3)(a) and (b), power-

(@ tovary or rescind any of the conditions; and
(b) toimpose further conditions.
Failureto answer bail under section 102.
107.(1) A police officer may arrest without a warrant a person who-

(@ has been released on bail under section 102 subject to a
reguirement to attend a specified police station as may be varied
by section 105 or section 106; but

(b) failsto attend the police station at the specified time.

(2) A person arrested under subsection (1) must be taken to a police station,
which may be the specified police station or any other police station, as soon
as practicable after the arrest.

(3) A person who has been released on bail under section 102 may be
arrested without a warrant by a police officer if the officer has reasonable
grounds for suspecting that the person has broken any of the conditions of bail.

(4) A person arrested under subsection (3) must be taken to a police station,
which may be the specified police station mentioned in subsection (1) or any
other police station, as soon as practicable after the arrest.

(5) In subsection (1), “specified” means specified in a notice under
subsection (1) or (6) of section 103 or, if notice of change has been given under
subsection (8) of that section, or as may be varied by section 105 or section
106, in that notice.
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(6) Anarrest under this section isto be treated as an arrest for an offence.

(7) A person who without reasonable excuse fails to comply with a
requirement under section 102, as may be varied by section 105 or section
106, to attend the police station at the time specified in the requirement
commits an offence and is liable on summary conviction to imprisonment for
12 months or to the statutory maximum fine or both.

PART 9
NOTIFICATION REQUIREMENTS

Introductory

Scheme of this Part.

108.(1) This Part imposes notification requirements on persons dealt with in
respect of certain offences-

(@

(b)

(©)
(d)

(€)

sections 109 to 112 specify the offences to which this Part
applies,

sections 113 to 115 make provision asto the sentences or orders
triggering the notification requirements;

sections 116 to 119 contain the notification requirements;

section 120 makes provision as to the period for which the
reguirements apply; and

section 121 to 126 make provision for review of notification
reguirements.

(2) ThisPart also providesfor-

@

(b)

orders applying the notification requirements to persons dealt
with outside Gibraltar for corresponding foreign offences (see
section 130 and Schedule 12); and

orders imposing restrictions on travel outside Gibraltar on

persons subj ect to the notification requirements (see section 131
and Schedule 13).
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Offencesto which this Part applies: terrorism offences.

109.(1) This Part appliesto an offence under any of the following provisions
under this Act-

(@
(b)
(©

(d)
(€)

(f)

(9

(h)

()

(k)

section 9 or 10 (offences relating to proscribed organisations);
sections 35 to 39 (offences relating to terrorist property);

section 32 (failure to disclose information about acts of
terrorism);

section 17 (weapons training);

sections 20 to 31 and 134 (directing terrorism, possessing things
and collecting information for the purposes of terrorism,
travelling abroad for the purposes of terrorism or facilitating or
organising travelling abroad for the purposes of terrorism and
inciting terrorism outside Gibraltar);

an offence in respect of which there isjurisdiction by virtue of
any of sections 135 to 139 (extra-territorial jurisdiction in
respect of certain offences committed outside Gibraltar for the
purposes of terrorism etc);

section 32 (use of noxious substances or things to cause harm
and intimidate);

sections 12 and 13 (encouragement of terrorism);
sections 16, 17 and 19 (preparation and training for terrorism);

sections 25, 26 and 27 (offences relating to radioactive devices
and material and nuclear facilities);

an offence in respect of which there is jurisdiction by virtue of
section 137 to 139 (extra-territorial jurisdiction in respect of
certain offences committed outside Gibraltar for the purposes of
terrorism etc).

(2) This Part also applies to any ancillary offence in relation to an offence
listed in subsection (1).
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(3) The Minister may by regulations amend subsection (1).

(4) Regulations adding an offence apply only in relation to offences dealt
with after the regulations come into force.

(5) Regulations removing an offence have effect in relation to offences
whenever dealt with, whether before or after the regulations come into force.

(6) Where an offence is removed from the list, a person subject to the
notification requirements by reason of that offence being listed (and who is
not otherwise subject to those requirements) ceases to be subject to them when
the regulations comeinto force.

Offences to which this Part applies. offences having a terrorism
connection.

110.(1) This Part applies to an offence as to which a court has determined
under section 146 (sentences for offences with a terrorist connection) that the
offence has a terrorist connection.

(2) A person to whom the notification requirements apply by virtue of such
a determination as is mentioned in subsection (1) may appeal against it to the
same court, and subject to the same conditions, as an appeal against sentence.

(3) If the determination is set aside on appeal, the notification requirements
are treated as never having applied to that person in respect of the offence.

(4) Where the contents of Schedule 14 are amended so as to remove an
offence from the list in Schedule 14, a person subject to the notification
requirements by reason of that offence being so listed, and who is not
otherwise subject to those requirements, ceasesto be subject to them when the
order comes into force.

Offences dealt with before commencement.

111.(1) This Part applies to a person deat with for an offence before the
commencement of this Part only if-

(a8 the offence is on the commencement of this Part within section
109(2) or (2) (offences to which this Part applies: terrorism
offences); and

(b) immediately before the commencement of this Part the person-

445



TerrorismBill 2017  [B. 27/17]

(i) isimprisoned or detained in pursuance of the sentence
passed or order made in respect of the offence,

(i) would be so imprisoned or detained but for being
unlawfully at large, absent without |eave, on temporary
leave or leave of absence, or on bail pending an appeal,
or

(iii) is on licence, having served the custodial part of a
sentence of imprisonment in respect of the offence.

(2) In relation to a person dealt with for an offence before the
commencement of this Part-

(8 anyreferenceinthisPart to asentence or order under a specified
statutory provision includes a sentence or order under any
corresponding earlier statutory provision;

(b) any referencein thisPart to aperson being or having been found
to be under adisability and to have done the act charged against
them in respect of an offence includes areference to their being
or having been found-

(i) unfit to be tried for the offence,

(i) insane so that their trial for the offence cannot or could
not proceed, or

(iii) unfit to be tried and to have done the act charged
against them in respect of the offence.

Persons to whom the natification requirements apply
Per sons to whom the naotification requirements apply.
112. The notification requirements apply to a person who-

(8 isaged 16 or over at the time of being dealt with for an offence
to which this Part applies; and
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(b) is made subject in respect of the offence to a sentence or order
within section 113 (sentences or orders triggering notification
reguirements).

Sentences or orderstriggering notification requirements.

113.(1) The notification requirements apply to a person who in Gibraltar-

(@ has been convicted of an offence to which this Part applies and
sentenced in respect of the offence to-

(i) imprisonment or custody for life,

(i) imprisonment or detention of a young offender for a
term of 12 months or more,

(iii) imprisonment or detention of a young offender for
public protection under section 631 of the Crimes Act
2011 for life,

(iv) detention for life or for aperiod of 12 months or more
under section 629 of the Crimes Act 2011,

(v) ayouth rehabilitation order for aterm of 12 months or
more under section 522 of the Crimes Act 2011,

(vi) detention for public protection under section 629 or
630 of the Crimes Act 2011,

(vii) detention during Her Majesty's pleasure; or
(b) has been-
(i) convicted of an offence to which this Part applies
carrying a maximum term of imprisonment of 12

months or more,

(i) found not guilty by reason of insanity of such an
offence, or

(iii) found to be under a disability and to have done the act
charged against them in respect of such an offence, and
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made subject in respect of the offence to a hospital
order.

(2) Thereferencesin this section to an offence carrying a maximum term of
imprisonment of 12 months or more-

(8 areto an offence carrying such a maximum term in the case of
a person who has attained the age of 18; and

(b) include an offence carrying in the case of such a person a
maximum term of life imprisonment and an offence for which
in the case of such a person the sentence is fixed by law as life
imprisonment.

(3) “Young offender” means a person aged at least 18 but under 21.
Power to amend specified termsor periods of imprisonment or detention.

114.(1) The Minister may by Regulations amend the provisions of section
113 referring to a specified term or period of imprisonment or detention.

(2) Regulations reducing a specified term or period have effect only in
relation to persons dealt with after the regulations come into force.

(3) Where Regulations made under subsection (1) increase a specified term
or period-

(8 they have effect in relation to persons dealt with at any time,
whether before or after the order comes into force; and

(b) a person who would not have been subject to the notification
requirements if the regulations had been in force when the
offence was dealt with (and who is not otherwise subject to
those requirements) ceases to be subject to the requirements
when the regulations come into force.

Notification requirements
Initial notification.
115.(1) A person to whom the notification requirements apply must notify the

following information to the police within the period of 3 days beginning with
the day on which the person is dealt with in respect of the offence in question.
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(2) Theinformation required is-

@
(b)
(©)

(d)
()

()
(©))

(h)

date of birth;

identification card number;

name on the date on which the person was dealt with in respect
of the offence (where the person used one or more other names
on that date, each of those names);

home address on that date;

name on the date on which notification is made (where the
person uses one or more other names on that date, each of those
names);

home address on the date on which notification is made;

address of any other premises in Gibraltar at which, at the time
the notification is made, the person regularly resides or stays;

any prescribed information.

(3) Insubsection (2) “prescribed” means prescribed by regulations made by

the Minister.

(4) In determining the period within which notification is to be made under
this section, there shall be disregarded any time when the personis-

@
(b)
(©
(d)

remanded in or committed to custody by an order of a court;
serving a sentence of imprisonment or detention;
detained in a hospital; or

detained under the Immigration and Asylum Act 2018.

(5) This section does not apply to a person who-

@

is subject to the notification requirements in respect of another
offence (and does not cease to be so subject before the end of
the period within which notification is to be made); and
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(b) has complied with this section in respect of that offence.

(6) In the application of this section to a person dealt with for an offence
before the commencement of this Part who, immediately before
commencement-

(& would be imprisoned or detained in respect of the offence but
for being unlawfully at large, absent without leave, on
temporary leave or leave of absence, or on bail pending an
appeal; or

(b) ison licence, having served the custodial part of a sentence of
imprisonment in respect of the offence, the reference in
subsection (1) to the day on which the person is dealt with in
respect of the offence shall be read as a reference to the
commencement of this Part.

Notification of changes.

116.(1) A person to whom the notification requirements apply who uses a
name that has not previously been notified to the police must notify the police
of that name.

(2) If there is a change of the home address of a person to whom the
notification requirements apply, the person must notify the police of the new
home address.

(3) A person to whom the notification requirements apply who resides or
stays at premises in Gibraltar the address of which has previously not been
notified to the police-

(@ for aperiod of 7 days; or

(b) for two or more periods, in any period of 12 months, that taken
together amount to 7 days, must notify the police of the address
of those premises.

(4) A person to whom the notification requirements apply who is released-

(& from custody pursuant to an order of a court;
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(b) from imprisonment or detention pursuant to a sentence of a
court;

(c) from detention in a hospital; or

(d) from detention under the Immigration and Asylum Act 2018,
must notify the police of that fact.

This does not apply if the person is at the same time required to notify the
police under section 115 (initial notification).

(5) A person who isrequired to notify information within section 115(2)(h)
(prescribed information) must notify the police of the prescribed details of any
prescribed changesin that information.

(6) In subsection (5) “prescribed” means prescribed by regulations made by
the Minister.

(7) Notification under this section must be made before the end of the period
of 3 days beginning with the day on which the event in question occurs. Where
subsection (3) applies that is the day with which the period referred to in
paragraph (a) or (b) (as the case may be) ends.

(8) In determining the period within which notification is to be made under
this section, there shall be disregarded any time when the personis-

(8 remandedin or committed to custody by an order of a court;
(b) serving a sentence of imprisonment or detention;
(c) detained in ahospital; or
(d) detained under the Immigration and Asylum Act 2018.
(9) References in this section to previous notification are to previous
notification by the person under section 115 (initial notification), this section,
section 117 (periodic re-notification) or section 129 (notification on return

after absence from Gibraltar).

(10) Notification under this section must be accompanied by re-notification
of the other information mentioned in section 115(2).
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Periodic re-notification.

117.(1) A person to whom the notification requirements apply must, within
the period of one year after last notifying the police in accordance with-

@
(b)
(©
(d)

section 115 (initial notification);
section 116 (notification of change);
this section; or

section 129 (notification on return after absence from
Gibraltar),

re-notify to the police the information mentioned in section 115(2).

(2) Subsection (1) does not apply if the period referred to in that subsection
ends at a time when the person is-

@
(b)
(©
(d)

remanded in or committed to custody by an order of a court;
serving a sentence of imprisonment or detention;
detained in a hospital; or

detained under the Immigration and Asylum Act 2018.

(3) Inthat case section 116(4) and (10) (duty to notify of release and to re-
notify other information) apply when the person is released.

M ethod of notification and related matters.

118.(1) This section applies to notification under-

@
(b)
(©)
(d)

section 115 (initial notification);
section 116 (notification of change);
section 117 (periodic re-notification); or

section 129 (notification on return after absence from
Gibraltar).

452



TerrorismBill 2017  [B. 27/17]

(2) Notification must be made by the person-
(8 attending at a police station; and

(b) making an oral notification to a police officer or to a person
authorised for the purpose by the officer in charge of the station.

(3) A person making anotification under section 116 (notification of change)
in relation to premises referred to in subsection (3) of that section may make
the notification at a police station that would fall within subsection (2)(a)
above if the address of those premises were the person’'s home address.

(4) The notification must be acknowledged.

(5) The acknowledgement must be in writing, and in such form as the
Minister may direct.

(6) The person making the notification must, if requested to do so by the
police officer or person to whom the notification is made, allow the officer or
person to-

(@) takethe person'sfingerprints;
(b) photograph any part of the person; or
(c) do both these things,
for the purpose of verifying the person's identity.
Travel outside Gibraltar.

119.(1) The Minister may by regulations make provision requiring a person
to whom the notification regquirements apply who leaves Gibraltar-

(@ to notify the police of their departure before they leave; and

(b) to notify the police of their return if they subsequently return to
Gibraltar.

(2) Notification of departure must disclose-

(8 the date on which the person intends to leave Gibraltar;
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(b) the country (or, if there is more than one, the first country) to
which the person will travel;

(c) theperson'spoint of arrival (determined in accordance with the
regulations) in that country;

(d) any other information required by the regulations.

(3) Notification of return must disclose such information as is required by
the regulations about the person's return to Gibraltar.

(4) Notification under this section must be given in accordance with the
regulations.

(5) Regulations under this section are subject to affirmative resolution
procedure.

Period for which notification requirements apply
Period for which notification requirements apply.
120.(1) The period for which the notification requirements apply is-
(@ 30yearsin the case of aperson who-

(i) is aged 18 or over at the time of conviction for the
offence, and

(i) receives in respect of the offence a sentence within
subsection (2);

(b) 15 yearsin the case of a person who-

(i) is aged 18 or over at the time of conviction for the
offence, and
(i) receives in respect of the offence a sentence within

subsection (3);
(c) 10yearsinany other case.

(2) The sentencesin respect of which a 30 year period applies are-
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(@ imprisonment for life;

(b) imprisonment or detention of a young offender for aterm of 10
years or more;

(c) detention during Her Majesty’s pleasure.

(3) The sentences in respect of which a 15 year period applies are
imprisonment or detention of a young offender for aterm of 5 years or more
but less than 10 years.

(4) The period begins with the day on which the person is dealt with for the
offence.

(5) If aperson who is the subject of a finding within section 113(1)(b)(iii)
(finding of disability) is subsequently tried for the offence, the period resulting
from that finding ends-

(a) if the person is acquitted, at the conclusion of thetrial;

(b) if the person is convicted, when the person is again dealt with
in respect of the offence.

(6) For the purposes of determining the length of the period-

(8 a person who has been sentenced in respect of two or more
offences to which this Part applies to consecutive terms of
imprisonment istreated asif sentenced, in respect of each of the
offences, to a term of imprisonment equal to the aggregate of
the terms; and

(b) aperson who has been sentenced in respect of two or more such
offences to concurrent terms of imprisonment (X and Y) that
overlap for a period (2) is treated as if sentenced, in respect of
each of the offences, to aterm of imprisonment equal to X plus
Y minus Z.

(7) Indetermining whether the period has expired, there shall be disregarded
any period when the person was-

(8 remandedin or committed to custody by an order of a court;
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(b) serving a sentence of imprisonment or detention;
(c) detained in ahospital; or
(d) detained under the Immigration and Asylum Act 2018.
Review and Appeals of Notification Requirements
Review of natification requirement: qualifying relevant offender.

121.(1) A qualifying relevant offender may apply to the Commissioner of
Police for a determination that the qualifying relevant offender is no longer
subject to the notification requirements (“an application for review”).

(2) A qudifying relevant offender means a relevant offender who, on the
date on which he makes an application for review is subject to the notification
reguirements under this Part.

(3) The “natification requirements” means the notification requirements of
this Part for a specified period by virtue of section 120.

Review of notification requirements. application for review and
qualifying dates.

122.(1) An application for review must be in writing and may be made on or
after the qualifying date or, as the case may be, the further qualifying date.

(2) Thequalifying dateis-

(& where the qualifying relevant offender was 18 or over on the
relevant date, the day after the end of a 1 year period beginning
with the day on which the qualifying relevant offender givesthe
relevant notification; or

(b) where the qualifying relevant offender was under 18 on the
relevant date, the day after the end of a 6 month period
beginning with the day on which the qualifying relevant
offender gives the relevant notification.

(3) Subject to subsections (4) to (6), the further qualifying date is the day
after the end of a 1 year period beginning with the day on which the
Commissioner of Police makes a determination under section 123 to require a
qualifying relevant offender to remain subject to the notification requirement.
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(4) Subsection (5) applies if the Commissioner of Police, when making a
determination under section 123 to require a qualifying relevant offender to
remain subject to the notification requirements, considers that the risk of
terrorism posed by a qualifying relevant offender is sufficient to justify a
continuation of those requirements after the end of the 1 year period beginning
with the day on which the determination under subsection (3) is made.

(5) |If this subsection applies, the Commissioner of Police may make a
determination to require aqualifying relevant offender to remain subject to the
notification requirements for a period which may be no longer than a 1 year
period beginning with the day on which the determination is made and in any
event no longer than the period imposed on the qualifying relevant offender
under section 120.

(6) If subsection (5) applies, the further qualifying date is the day after the
end of the period determined under that subsection.

(7) The Commissioner of Police within 14 days of receipt of an application
for review-

(@ must give an acknowledgment of receipt of the application to
the qualifying relevant offender; and

(b) may notify a responsible body that the application has been
made.

(8) Where aresponsible body is notified of the application for review under
subsection (7)(b) and holds information which it considers to be relevant to
the application, the responsible body must give such information to the
Commissioner of Police within 14 days of receipt of the notification.

(9) In this section “the relevant notification” means the initial notification
under section 115.

(10) For the purposes of this Part “responsible body” means-
(8 theMinister;
(b) the probation service;

(c) theprison service;
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(d) Customs;
(e) Bordersand Coastguard Agency;
(f) every Government department authority or agency.

Review of notification requirements. determination of application for
review.

126.(1) The Commissioner of Police must, within 4 weeks of the latest date
on which any body to which a notification has been given under section
122(7)(b) may give information under section 122(8)-

(@) determine the application for review; and

(b) give notice of the determination to the qualifying relevant
offender.

(2) For the purposes of the determination of an application for review under
this section, a qualifying relevant offender must satisfy the Commissioner of
Police that it is not necessary for the purpose of protecting the public or any
particular members of the public from terrorism for the qualifying relevant
offender to remain subject to the notification requirements.

(3) If the Commissioner of Police determines under this section that the
qualifying relevant offender should not remain subject to the notification
reguirements, the notice of determination must-

(8 contain astatement of reasons for the determination; and

(b) inform the qualifying relevant offender that he may appeal the
determination in accordance with section 125.

(4) If the Commissioner of Police determines under this section that a
qualifying relevant offender should not remain subject to a notification
requirements, the qualifying relevant offender ceases to be subject to the
notification requirements on the date of receipt of the notice of determination.

Review of notification requirements: factors applying to determination
under section 123.

124.(1) In determining an application for review under section 123, the
Commissioner of Police must-
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@

(b)

(©)

have regard to information, if any, received from a responsible
body;

consider the risk of terrorism posed by the qualifying relevant
offender and the effect of a continuation of the notification
reguirements on the offender; and

take into account the matters listed in subsection (2).

(2) The matters are-

@

(b)

(©)

(d)

()

(f)

(®))
(h)

(i)

()

the seriousness of the offencein relation to which the qualifying
relevant offender became subject to the notification
reguirements;

the period of time which has elapsed since the qualifying
relevant offender committed the offence, or other offences;

the age of the qualifying relevant offender at the qualifying date
or further qualifying date;

the age of the qualifying relevant offender at the time the
offence referred to in paragraph (a) was committed;

any assessment of the risk posed by the qualifying relevant
offender which has been made by a responsible body;

any submission or evidence from a victim of the offence giving
rise to notification requirement, if a victim exists;

any convictions or findings made by a court;

any caution which the qualifying relevant offender has received
for an offence;

any other submission or evidence of the risk of terrorism posed
by the qualifying relevant offender; and

any other matter which the Commissioner of Police considers
to be appropriate.
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Review of notification requirements: appeals.

125.(1) A qualifying relevant offender may appeal against a determination of
the Commissioner of Police under section 123.

(2) An appeal under subsection (1) may be made by complaint to the
magistrates’ court within the period of 21 days beginning with the day of
receipt of the notice of determination.

(3) If the magistrates’ court makes an order that a qualifying relevant
offender should not remain subject to the notification requirements, the
qualifying relevant offender ceases to be subject to the notification
reguirements on the date of the order.

(4) If the magistrates’ court makes an order that a qualifying relevant
offender should remain subject to the notification requirement, the qualifying
relevant offender may bring a further appeal, against the decision of the
magistrates’ court, to the Supreme Court.

(5) An appeal under subsection (4) must be made within the period of 21
days beginning with the day the order was made by the magistrates’ court
under subsection (4).

(6) If the Supreme Court makes an order that a that a qualifying relevant
offender should not remain subject to the notification requirements, the
qualifying relevant offender ceases to be subject to the notification
reguirements on the date of the order.

Review of notification requirements: guidance.

126.(1) The Minister must issue guidance to the Commissioner of Police un
relation to the determination by them of applications made under section 122.

(2) The Minister may, from time to time, revise the guidance issued under
subsection (1).

(3) The Minister must arrange for any guidance issued or revised under this
section to be published in such manner as the Minister considers appropriate.
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Offences in relation to notification
Offencesrelating to notification.
127.(1) A person commits an offence who-
(a) failswithout reasonable excuse to comply with-
(i) section 115 (initial notification),
(i) section 116 (notification of changes),
(iii) section 117 (periodic re-notification),
(iv) section 118(6) (taking of fingerprints or photographs),
any regulations made under section 119(1) (travel

outside Gibraltar), or

(v) section 129 (notification on return after absence from
Gibraltar); or

(b) notifiesto the police in purported compliance with-
(i) section 115 (initial notification),

(i) section 116 (notification of changes),

(iii) section 117 (periodic re-notification),

(iv) any regulations made under section 119(1) (travel
outside Gibraltar), or section 129 (nctification on
return after absence from Gibraltar), any information
that the person knows to be false.

(2) A person guilty of an offence under this section isliable-
(8 on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding the statutory

maximum or both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding 5 years or afine or both.
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(3) A person-

(8 commitsan offence under subsection (1)(a) above on the day on
which the person first fail s without reasonabl e excuse to comply
with-

(i) section 115 (initial notification),
(i) section 116 (notification of changes),
(iii) section 117 (periodic re-notification),
(iv) any regulations made under section 119(1) (travel
outside Gibraltar), or section 129 (notification on

return after absence from Gibraltar); and

(b) continues to commit it throughout any period during which the
failure continues.

(4) A person shall not be prosecuted under subsection (1) more than oncein
respect of the same failure.

(5) Proceedings for an offence under this section may be commenced in any
court having jurisdiction in any place where the person charged with the
offence resides or is found.

Effect of absence abroad.

128.(1) If apersonto whom the notification requirementsapply isabsent from
Gibraltar for any period the following provisions apply.

(2) During the period of absence the period for which the notification
reguirements apply continues to run.

(3) Subject to subsection (4), the period of absence does not affect the
obligation under section 115 (initial notification).

(4) Section 115 does not apply if-

(8 the period of absence begins before the end of the period within
which notification must be made under that section; and
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(b) the person's absence results from the person's remova from
Gibraltar.

(5) Section 116 (natification of changes)-

(8 subject to subsection (6), applies in relation to an event that
occurs before the period of absence; but

(b) does not apply in relation to an event that occurs during the
period of absence.

(6) Section 116 does not apply in relation to an event that occurs before the
period of absenceif-

(8 the period of absence begins before the end of the period within
which notification must be made under that section; and

(b) the person's absence results from the person's remova from
Gibraltar.

(7) Section 117 (periodic re-notification) does not apply if the period
referred to in subsection (1) of that section ends during the period of absence.

(8) Section 120(7) (disregard of period of custody) appliesin relation to the
period of absence asif it referred to any period when the person was-

(8 remanded in or committed to custody by an order of a court
outside Gibraltar;

(b) serving a sentence of imprisonment or detention imposed by
such a court;

(c) detained in a hospital pursuant to an order of such a court that
is equivalent to a hospital order; or

(d) subjectto aform of detention outside Gibraltar that is equivalent
to detention under the Immigration and Asylum Act 2018.

(9) Referencesin this section and section 129 to a person’s removal from
Gibraltar include-

(& the person’s removal from Gibraltar in accordance with the
Immigration and Asylum Act 2018;
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(b) the person’s extradition from Gibraltar; or

(c) the person’s transfer from Gibraltar to another country pursuant
to awarrant under the European Arrest Warrant Act 2004.

Notification on return after absence from Gibraltar.
129.(1) This section applies if, before the end of the period for which the
notification requirements apply, a person to whom the requirements apply

returns to Gibraltar after a period of absence and-

(@) the person was not required to make a notification under section
115 (initial notification);

(b) there has been a change to any of the information last notified
to the police in accordance with-

(i) section 115,

(i) section 116 (notification of changes),
(iii) section 117 (periodic re-natification), or
(iv) this section; or

(c) the period referred to in section 117(1) (period after which re-
notification required) ended during the period of absence.

(2) The person must notify or (as the case may be) re-notify to the police the
information mentioned in section 115(2) within the period of three days
beginning with the day of return.

(3) In determining the period within which notification is to be made under
this section, there shall be disregarded any time when the personis-

(@ remandedin or committed to custody by an order of a court;
(b) serving a sentence of imprisonment or detention;
(c) detained in ahospital; or

(d) detained under the Immigration and Asylum Act 2018.
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(4) This section does not apply if-
(8 the person subsequently leaves Gibraltar;

(b) the period of absence begins before the end of the period within
which notification must be made under this section; and

(c) the person's absence results from the person's remova from
Gibraltar.

(5) The obligation under this section does not affect any obligation to notify
information under section 119(3) (regulations requiring notification of return).

Supplementary provisions
Notification orders.
130. Schedule 12 makes provision for notification orders applying the
notification requirements of this Part to persons who have been dealt with
outside Gibraltar in respect of a corresponding foreign offence.

Foreign travel restriction orders.

131. Schedule 13 makes provision for foreign travel restriction orders
prohibiting persons to whom the notification requirements apply from-

(a) travelling to a country outside Gibraltar named or described in
the order;

(b) travelling to any country outside Gibraltar other than a country
named or described in the order; or

(c) travelling to any country outside Gibraltar.
Definitionsfor Part 9.
132. Inthis Part-
“country” includes a territory;

“detained in a hospital” means detained in a hospital under Part 28 of the
Criminal Procedure and Evidence Act 2011,
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“home address” means, in relation to a person-

(8 the address of the person’s sole or main residence in Gibraltar;
or

(b) where the person has no such residence, the address or location
of aplacein Gibraltar where the person can regularly be found
and, if there is more than one such place, such one of those
places as the person may select;

“hospital order” means an order made under Part 28 of the Criminal
Procedure and Evidence Act 2011;

“photograph” includes any process by means of which an image may be
produced; and

“release” from imprisonment or detention includes release on licence but
not temporary release.

Referencesto a person being “dealt with” for an offence.
133.(1) Referencesin this Part to-

(@ aperson being “dealt with” for or in respect of an offence are to
their being sentenced, or made subject to a hospital order, in
respect of the offence;

(b) anoffencebeing “dealt with” are to a person being dealt with in
respect of the offence.

(2) Subject to thefollowing provisions of this section, referencesin this Part
to the time at which a person is dealt with for an offence are to the time at
which they are first dealt with by the magistrates’ court or the Supreme Court
and this is referred to below as “the original decision”.

(3) Wherethe original decision is varied (on appeal or otherwise), then-

(@ if the result is that the conditions for application of the
notification requirements to a person in respect of an offence
cease to be met (and paragraph (c) below does not apply), the
notification requirements are treated as never having applied to
that person in respect of that offence;
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(b)

(©)

if the result is that the conditions for application of the
notification requirements to a person in respect of an offence
are met where they were not previously met (and paragraph (c)
below does not apply)-

(i) the person istreated as dealt with for the offence when
the variation takes place, and

(i) the notification requirements apply accordingly;

(i) a conviction of, or finding in relation to, a different
offence is substituted, and

(i) the conditions for application of the notification
requirements were met in respect of the original
offence and are also met in respect of the substituted
offence,

the person is treated as if they had been dealt with for the substituted

(d)

(€)

offence at the time of the original decision;

if the sentenceis varied so as to become one by virtue of which
the natification requirements would apply for adifferent period,
the period for which those requirements apply shall be
determined asif the sentence as varied had been imposed at the
time of the original decision;

in any other case, the variation is disregarded.

(4) For the purposes of-

@

(b)

(©)

section 109(5) (effect of order adding offenceto list of terrorism
offences);

section 112(a) (persons subject to notification requirements: age
when dealt with for offence);

section 114(2) (effect of order reducing term or period
triggering notification requirements);
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(d) section 120(5)(b) (period for which notification requirements
apply: ending of period resulting from finding of disability etc
where person subsequently tried); and

(e) paragraph 2(3) of Schedule 13 (conditions for making foreign
travel restriction order: behaviour since offence dealt with),

a person is treated as dealt with at the time of the original decision
and any subsequent variation of the decision is disregarded.

(5) For the purposes of-

(@ section111(1) and (2) (application of Part to offences dealt with
before commencement); and

(b) paragraph 2(4) of Schedule 13 (conditions for making foreign
travel restriction order where offence dealt with before
commencement),

aperson isdealt with for an offence before the commencement of this
Part if the time of the original decision fals before the
commencement of this Part.

Where in such a case subsection (3) above applies for the purposes of
any provision of this Part, that subsection has effect as if the
provisions of this Part had been in force at all material times.

(6) In section 115(6) (adaptation of initial notification requirementsin case
of offence dealt with before commencement)-

(8 the reference in the opening words to an offence dealt with
before the commencement of this Part isto an offence where the
time of the original decision falls before the commencement of
this Part; and

(b) the reference in the closing words to when the offence is dealt
with has the same meaning as in subsection (1) of that section.

(7) References in this section to the variation of a decision include any
proceedings by which the decision is atered, set aside or quashed, or in which
a further decision is come to following the setting aside or quashing of the
decision.
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PART 10
TERRORISM OVERSEAS

Inciting terrorism over seas.
134.(1) A person commits an offence if-

(@ heincites another person to commit an act of terrorism wholly
or partly outside Gibraltar; and

(b) the act would, if committed in Gibraltar, constitute one of the
offences listed in subsection (2).

(2) Those offences are-
(& murder;

(b) an offence under sections 136, 137, 166, 170 or 354(2) of the
Crimes Act 2011.

(3) A person guilty of an offence under this section shall be liable to any
penalty to which he would be liable on conviction of the offence listed in
subsection (2) which corresponds to the act which heincites.

(4) For the purposes of subsection (1) it is immaterial whether or not the
person incited isin Gibraltar at the time of the incitement.

(5) Nothing in this section imposes criminal liability on any person acting
on behalf of, or holding office under, the Crown.

Terrorist bombing: jurisdiction.
135.(1) If-

(@) aperson does anything outside Gibraltar as an act of terrorism
or for the purposes of terrorism; and

(b) hisactions would have constituted the commission of one of the
offenceslisted in subsection (2) if it had been in Gibraltar,

he shall be guilty of the offence.
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(2) The offences referred to in subsection (1)(b) are-

(@ an offence under section 140, 141 or 143 of the Crimes Act
2011;

(b) an offence under section 3 or 10 of the Weapons of Mass
Destruction Act 2004.

Terrorist finance: jurisdiction.
136. If-
(@ aperson does anything outside Gibraltar; and

(b) hisaction would have constituted the commission of an offence
under any of sections 35 to 39 if it had been done in Gibraltar,

he shall be guilty of the offence.
Other terrorist offences under this Act: jurisdiction.
137. If aGibratarian or a Gibraltar resident does anything outside Gibraltar
and his action, if done in Gibraltar, would have constituted an offence under
any of-

(@ sections9, 16, 17, 19 to 27, 30, 31 and 134 of this Act;

(b) alisted offencein Schedule 1; or
is an offence of-

(c) conspiracy to commit an offence falling within this section;

(d) inciting a person to commit such an offence;

(e) attempting to commit such an offence; or

(f) aiding, abetting, counselling or procuring the commission of
such an offence,

he shall be guilty in Gibraltar of that offence.
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Terrorist attacks abroad by Gibraltarians or Gibraltar residents:
jurisdiction.
138.(1) If-
(8 a Gibraltarian or a Gibraltar resident does anything outside
Gibraltar as an act of terrorism or for the purposes of terrorism;

and

(b) his action, if done in Gibraltar, would have constituted an
offence listed in subsection (2),

he shall be guilty in Gibraltar of the offence.
(2) The offences referred to in subsection (1) are-

(8 sections 27, 136, 137, 138, 139, 149, 153, 156, 157, 166, 167,
168, 169, 170, 213, 176, 189, 354 or 356 of the Crimes Act
2011,

(b) an offence under Part 17 of the Crimes Act 2011,

(c) sections9, 16, 17, 19 to 27, 30, 31 and 134 of this Act;

(d) alisted offencein Schedule 1;

(e) conspiracy to commit an offence falling within this section;

(f) inciting a person to commit such an offence;

(g) attempting to commit such an offence;

(h) aiding, abetting, counselling or procuring the commission of
such an offence.

Terrorist attacks abroad on Gibraltarians or Gibraltar residents:
jurisdiction.

139.(1) If-

(8 aperson does anything outside Gibraltar as an act of terrorism
or for the purposes of terrorism;
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(b)

(©)

his action is done to, or in relation to, a Gibratarian or a
Gibraltar resident; and

his action, if done in Gibraltar, would have constituted an
offence listed in subsection (2),

he shall be guilty in Gibraltar of the offence.

(2) The offences referred to in subsection (1) are-

@

(b)
(©
(d)
(€)
(f)
(9)
(h)

sections 27, 136, 137, 138, 139, 149, 153, 156, 157, 166, 167,
168, 169, 170, 213, 176, 189, 354 or 356 of the Crimes Act
2011;

an offence under Part 17 of the Crimes Act 2011,

sections 9, 16, 17, 19 to 27, 30, 31 and 134 of this Act;

alisted offence in Schedule 1;

conspiracy to commit an offence falling within this section;
inciting a person to commit such an offence;

attempting to commit such an offence;

aiding, abetting, counselling or procuring the commission of
such an offence.

Sections 138 to 139: supplementary.

140.(1) Proceedings for an offence which (disregarding the Acts listed in
subsection (2)) would not be an offence apart from section 138 or 139 are not
to be started except by or with the consent of the Attorney General.

(2) TheActsreferred to in subsection (1) are-

(@

(b)

the Internationally Protected Persons Act 1978 (Overseas
Territories) Order 1979;

the Suppression of Terrorism Act 1978 (Overseas Territories)
Order 1986;
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(c) the United Nations Personnel Act 1999,
any other enactment which the Minister may by Order provide.

(3) For the purposes of sections 139 it isimmaterial whether a person knows
that another person isa Gibraltarian, a Gibraltar resident or a protected person.

PART 11
GENERAL

Palice powers.
141.(1) A power conferred by virtue of this Act on a police officer—

(8 isadditional to powerswhich he hasat common law or by virtue
of any other enactment; and

(b) shall not be taken to affect those powers.

(2) A police officer may if necessary use reasonable force for the purpose of
exercising a power conferred on him by virtue of this Act (apart from
paragraphs 2 and 3 of Schedule 10).

(3) Where anything is seized by a police officer under a power conferred by
virtue of this Act, it may (unless the contrary intention appears) be retained
for so long asis necessary in all the circumstances.

Officers’ powers.

142. Schedule 15 which makes provision about the exercise of functions by
examining officers for the purposes of Schedule 10 shall have effect.

Powersto stop and sear ch.

143.(1) A power to search premises conferred by virtue of this Act shall be
taken to include a power to search a container.

(2) A power conferred by virtue of this Act to stop a person includes a power
to stop avehicle (other than an aircraft which is airborne).

(3) A person commits an offence if he failsto stop a vehicle when required
to do so by virtue of this section.
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(4) A person guilty of an offence under subsection (3) shall be liable on
summary conviction to imprisonment for a term not exceeding 6 months, a
fine not exceeding level 5 on the standard scale, or both.

Consent to prosecution.

144.(1) This section applies to an offence under any provision of this Act
other than an offence under—

(@) section78;
(b) section 98; or
(c) paragraph 16 of Schedule 10.

(2) Proceedings for an offence to which this section applies shall not be
instituted without the consent of the Attorney General.

Defences.

145.(1) Subsection (2) applies where in accordance with a provision
mentioned in subsection (5) it isadefencefor aperson charged with an offence
to prove a particular matter.

(2) If the person adduces evidence which is sufficient to raise an issue with
respect to the matter the court or jury shall assume that the defenceis satisfied
unless the prosecution proves beyond reasonable doubt that it is not.

(3) Subsection (4) applies where in accordance with a provision mentioned
in subsection (5) a court—

(@ may make an assumption in relation to a person changed with
an offence unless a particular matter is proved; or

(b) may accept a fact as sufficient evidence unless a particular
matter is proved.

(4) If evidence is adduced which is sufficient to raise an issue with respect
to the matter mentioned in subsection (3)(a) or (b) the court shall treat it as
proved unless the prosecution disproves it beyond reasonable doubt.

(5) The provisions in respect of which subsections (2) and (4) apply are
sections 10(4), 17, 21, 30, 31 and 83(5)(a of this Act.
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Sentences for offenceswith aterrorist connection.

146.(1) This section applies where a court is considering for the purposes of
sentence the seriousness of an offence specified in Schedule 14 (Offences
where aterrorist connection is to be considered).

(2) If having regard to the material before it for the purposes of sentencing
it appears to a court that the offence has or may have a terrorist connection,
the court must determine whether that is the case.

(3) For that purpose the court may hear evidence, and must take account of
any representations made by the prosecution and the defence, asin the case of
any other matter relevant for the purposes of sentence.

(4) If the court determines that the offence has a terrorist connection, the
court-

(8 must treat that fact as an aggravating factor; and
(b) must state in open court that the offence was so aggravated.

(5) In this section “sentence”, in relation to an offence, includes any order
made by a court when dealing with a person in respect of the offence.

(6) Thissection has effect in relation only to offences committed on or after
the day it comesinto force.

Crown servants, regulators, etc.

147.(1) The Minister may make regulations providing for any of sections 35
to 56 and 83 to apply to personsin the service of the Government of Gibraltar.

(2) Regulations may—
(@ make different provision for different purposes;

(b) make provision which is to apply only in specified
circumstances; and

(c) make provision which applies only to particular persons or to
persons of a particular description.
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Evidence.
148.(1) A document which purports to be-

(8 anotice or direction given or order made by the Minister for the
purposes of a provision of this Act; and

(b) signed by him or on his behalf,

shall bereceived in evidence and shall, until the contrary is proved, be deemed
to have been given or made by the Minister.

(2) A document bearing a certificate which—
(8 purportsto be signed by or on behalf of the Minister; and
(b) states that the document is a true copy of a notice or direction
given or order made by the Minister for the purposes of a
provision of this Act,
shall be evidence of the document in legal proceedings.
Supplementary powers of forfeiture.
149.(1) A court by or before which a person is convicted of an offence under

a provision mentioned in column 1 of the following table may order the
forfeiture of any item mentioned in column 2 in relation to that offence-

Offence Items liable to forfeiture

Section 17 Anything that the court considers to
have been in the possession of the
person for purposes connected with

the offence.

Section 21 Any article that is the subject matter
of the offence.

Section 30 Any document or record containing

information of the kind mentioned in
subsection (1)(a) of that section.
Section 31 Any document or record containing
information of the kind mentioned in
subsection (1)(a) of that section.
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(2) Before making an order under this section, a court must give an
opportunity to be heard to any person, other than the convicted person, who
clams to be the owner or otherwise interested in anything which can be
forfeited under this section.

(3) An order under this section does not come into force until there is no
further possibility of it being varied, or set aside, on appeal (disregarding any
power of acourt to grant leave to appeal out of time).

(4) Where a court makes an order under this section, it may also make such
other provision as appears to it to be necessary for giving effect to the
forfeiture, including, in particular, provision relating to the retention, handling
disposal or destruction of what is forfeited.

(5) Provision made by virtue of subsection (4) may be varied at any time by
the court that made it.

Money.
150. The following shall be paid out of money provided by Parliament—
(@ any expenditure of aMinister under or by virtue of this Act; and

(b) any increase in sums payable out of money provided by
Parliament under any other enactment.

Liability of, and penaltiesfor, a body cor por ate.
151.(1) A body corporate may be made liable-

(8 for an offence under this Act committed by a person acting
either individually or as part of an organ of the body corporate,
who has aleading position within the body corporate, and based
on apower of representation of, or an authority to take decisions
on behalf of the body corporate, or an authority to exercise
control within the body corporate; or

(b) for its involvement as an accessory or instigator in the
commission of the offence or in the attempt of commission of
the offence,

if the offence is committed for its benefit.
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(2) Where a body corporate is guilty of an offence under this Act and that
offenceis proved to have been committed with the consent or connivance of,
or to be attributable to any neglect on the part of-

(8 any director, manager, secretary or other similar officer of a
body corporate; or

(b) aperson who was purporting to act in any such capacity,

that person as well as the body corporate shall be guilty of that offence and
shall be liable to be proceeded against and punished accordingly.

(3) If the affairs of abody corporate are managed by its members, subsection
(2) shall apply in relation to the acts and defaults of a member in connection
with his functions of management as if that member were a director of the
body corporate.

(4) A body corporate who is held liable for an offence under this section
may, in addition, be declared by the court that it is-

(@ not entitled to any public benefit or aid; or

(b) disgualified for such time as may be prescribed by the court or,
permanently from the practice of commercial activities in
Gibraltar.

PART 12
SUPPLEMENTARY PROVISIONS

Ordersand regulations.
152.(1) Subject to subsections (3) to (6), the Minister may make regulations-

(@ generaly for carrying out any of the purposes or provisions of
this Act or any matters incidental or consequential to those
purposes as appear to the Government to be necessary or proper
for giving full effect to this Act;

(b) providing any procedural rules to be followed in connection
with any application for an order or where one has been made;

(c) providing for any appeal and any procedural rules in that
connection;
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(d) providing for any matter consequent upon the deproscription of
a proscribed organisation;

(e) alowing for the implementation in Gibraltar of any
international obligation by which Gibraltar is bound;

(f) to enable the extension to or application of any international
convention, protocol or other instrument,

and in the case of regulations made under paragraph (€) or (f) any such
regulations may amend any provision in this Act and may make such
consequential provisions as may be deemed necessary or expedient.

(2) The power in subsection (1) isin addition to and does not derogate from
any other power to make regulations or orders conferred by this Act.

(3) In the case of the first order to be made under paragraph 15(4) of
Schedule 10 the order shall not be made unless a draft has been laid before
and approved by resolution of Parliament.

(4) As soon as practicable after making an order under paragraph 46 of
Schedule 9, the Minister must lay a copy of the order before Parliament.

(5) An order under paragraph 46 of Schedule 9 is to cease to have effect at
the end of the period of 20 days beginning with the day on which the Minister
makes the order, unless a resolution approving the order is passed by
Parliament during that period.

(6) Subsection (5) does not apply to an order under paragraph 46 of Schedule
9 which revokes an order under that paragraph.

Amendment of sections or schedules.

153.(1) The Minister may by regulations published in the Gazette amend any
section in, or schedule to, this Act.

(2) Regulations under this Act amending a section or a schedule may make

such transitional and consequential provisions as appear to the Minister to be
necessary or expedient.
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Directions.

154. A direction given under this Act may be varied or revoked by a further
direction.

Constitutional responsibilities of the Governor.

155.(1) NothinginthisAct or in any regulations, rules and orders made under
this Act is to derogate from the responsibility of the Governor under the
Constitution for external affairs, defence, internal security or any other matter
for which the Governor may have responsibility under the Constitution.

(2) Given the Governor’s Constitutional responsibilities for these matters,
the Minister shall give such directions as are required of him by the Governor,
where matters relating to the external affairs, defence and internal security of
Gibraltar are concerned.

Repeals and savings.
156.(1) The Terrorism Act 2005 (“the repealed Act”) is repealed.

(2) Any direction, exemption, notice or other non-legislative instrument
made or issued by the Government or any person or body under any of the
repealed Act which could be made or issued by the Government or an
equivalent person or body under this Act continues to have effect as if made
or issued by the Government or that person or body under this Act until varied
or revoked by this Act.

(3) Any delegation made, direction given or other action taken by a person
under the repealed Act which could be taken by an equivalent person under
this Act continues to have effect as if taken by that person under this Act.

(4) Except as expressly provided in this Act, and subject to subsection (5),
nothing in this Act affects—

(@ the liability, trial or punishment of a person for an offence
against the common law or against any other law in force in
Gibraltar other than this Act;

(b) any of the statutes, Acts, regulations or articles for the time
being in force for the government of armed forces of the Crown
or the military or police forces of Gibraltar.
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(5) If aperson does an act which is punishable under this Act and is also
punishable under another law of any of the kinds mentioned in this section, he
may not be punished for that act both under this Act and under that other law.

Transitional provisions.

157.(1) Proceedings for an offence under the repealed Act that had
commenced before the commencement of this Act must continue under the
repealed Act asiif it had not been repeal ed.

(2) If proceedingsfor an offence committed under the repealed Act have not
been commenced at the commencement of this Act—

(& if there is an equivalent offence under this Act - proceedings
must be brought under this Act;

(b) if there is no equivalent offence - proceedings cannot be
brought.

(3) The maximum sentence for an offence under the repealed Act that can
be imposed for an offence under that Act committed before the
commencement of this Act is the maximum sentence for that offence under
that Act.

(4) If an offence committed before the commencement of this Act is by any
Act in force that was passed before the commencement of this Act made
punishable only on summary conviction, it remains only so punishable.

(5) An appea against conviction or sentence in respect of an offence
committed before the commencement of this Act must be conducted asiif this
Act had not been enacted.

(6) Subsection (1) does not apply in relation to an offence of conspiracy if
the agreement was entered into before the commencement of this Act and the
conspiracy continued to exist after that date.

(7) For purposes of this section, proceedings for an offence commence on—

(8 arrest without warrant;

(b) theissue of awarrant for arrest;
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(c) theissue of asummonsto appear;

(d) the service of an indictment or other document specifying the
charge;

(e) anora charge,
in respect of the offence.

(8) For the purposes of this section, an offence is committed wholly or partly
before the commencement of this Act if any of the conduct or events alleged
to constitute the offence occurred before that commencement.

Consequential amendments.

158.(1) A reference in any other Act to the repealed Act is, to the extent
possible, to be read as a reference to the corresponding provision of this Act.

(2) The Government may by order declare the consequential amendments to
other enactments that are required as a result of the commencement of this
Act.

Amendmentsto Criminal Procedure and Evidence Act 2011.

159.(1) The Criminal Procedure and Evidence Act 2011 (“the Act”) is
amended in accordance with this section.

(2) Insection 2 of the Act-

(8 insert at subsection (1) the following definitions after the
definition of “suspended sentence”-

terrorism” has the meaning attributed to it in section 4 of
the Terrorism Act 2018;

“terrorism provisions” means section 85 of the Terrorism
Act 2018, and any provision of Schedule 10 to that Act
conferring a power of detention;”;

(b) subgtitute at subsection (2) the following paragraph for
paragraph (a)-

“@) has been taken to a police station after-
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(i) being arrested for an offence; or
(i) being arrested under section 85 of the Terrorism
Act 2018; or
(iii) for any other reason; or”.

(3) In section 48 of the Act substitute the following subsection after
subsection (10)-

“(11) This section does not affect the powers of arrest and detention
in under any provision of the Terrorism Act 2018.”.

(4) In section 54 of the Act insert the following subsection after subsection

(9)-

“(10) Nothing in this section shall be taken to affect the power
conferred by section 87 of the Terrorism Act 2018.”.

(5) Substitute section 76 of the Act for the following section-
“Savings.
76. Nothing in this Part of this Act shall affect-

(&) any right of aperson in police detention to apply for a
writ of habeas corpus or other prerogative remedy;

(b) the powers conferred by virtue of section 85 of, or
Schedule 10 to, the Terrorism Act 2018.”.

(6) In section 77(1) of the Act substitute the following definition for the
definition of “qualifying offence”-
““qualifying offence” means a sexual offence, an offence of violence
or an offence listed in section 109(1) of the Terrorism Act
2018;”.

(7) In section 83 of the Act insert the following subsection after subsection

(9)-
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*(10) Nothing in this section applies to a person arrested or detained
under the terrorism provisions.”.

(8) Insection 84 of the Act insert the following subsections after subsection

(7)-

“(8) The reference in subsection (1) to ajuvenile who is in police
detention includes a reference to a juvenile who has been
detained under terrorism provisions; and in subsection (3) above
“arrest” includes such detention.”.

(9) In section 85 of the Act insert the following subsection after subsection

-

“(3) Nothing in this section applies to a person arrested or detained
under the terrorism provisions.”.

(10) In section 86 of the Act insert the following subsection after subsection
(21)-

“(22) Nothing in this section applies to a person arrested or detained
under the terrorism provisions.”.

(11) In section section 87 of the Act substitute the following subsection for
subsection (8)-

“(8) Nothing in this section applies to any person-
@ arrested or detained under the terrorism provisions;
(b) arrested under an extradition arrest power.”.

(12) Insection 88 of the Act insert the following subsection after subsection
(16)-

“(17) Nothing in this section applies to a person arrested or detained
under the terrorism provisions; and subsection (2) shall not
apply where the non-intimate samples mentioned in that
subsection were taken under paragraph 8 of Schedule 9 to the
Terrorism Act 2018.”.

(13) Insection 89 of the Act insert the following subsection after subsection
(21)-
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“(22) Nothing in this section applies to a person arrested or detained
under the terrorism provisions.”.

(14) Insert the following section after section 94 of the Criminal Procedure
and Evidence Act 2011-

“Destruction of samples.

94A.(1) This section appliesto samples-

2

3

(4)

()

@

(b)

taken from a person under any power conferred by this
Part of this Act; or

taken by the police, with the consent of the person from
whom they were taken, in connection with the
investigation of an offence by the police.

Samples to which this section applies must be destroyed if it
appears to the Commissioner of Police that—

@
(b)

the taking of the samples was unlawful; or

the samples were taken from a person in connection
with that person's arrest and the arrest was unlawful or
based on mistaken identity.

Subject to this, the rule in subsection (4) or (as the case may be)
(5) applies.

A DNA sample to which this section applies must be destroyed—

@

(b)

as soon as a DNA profile has been derived from the
sample; or

if sooner, before the end of the period of 6 months
beginning with the date on which the sample was
taken.

Any other sample to which this section applies must be
destroyed before the end of the period of 6 months beginning
with the date on which it was taken.
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(6)

(")

(8)

()

The Commission of Police may apply to the magistrates’ court
for an order to retain a sample to which this section applies
beyond the date on which the sample would otherwise be
reguired to be destroyed by virtue of subsection (4) or (5) if-

@ the sample was taken from a person in connection with
the investigation of a qualifying offence; and

(b) the responsible chief officer of police considersthat the
condition in subsection (7) is met.

The condition is that, having regard to the nature and
complexity of other material that is evidence in relation to the
offence, the sampleislikely to be needed in any proceedings for
the offence for the purposes of -

@ disclosure to, or use by, a defendant; or

(b) responding to any challenge by a defendant in respect
of the admissibility of material that is evidence on
which the prosecution proposes to rely.

An application under subsection (6) must be made before the
date on which the sample would otherwise be required to be
destroyed by virtue of subsection (4) or (5).

If, on an application made by the Commissioner of Police under
subsection (6), the magistrates’ court is satisfied that the
condition in subsection (7) is met, the magistrates’ court may
make an order under this subsection which-

@ alows the sample to be retained for a period of 12
months beginning with the date on which the sample
would otherwise be required to be destroyed by virtue
of subsection (4) or (5); and

(b) may be renewed (on one or more occasions) for a
further period of not more than 12 months from the end
of the period when the order would otherwise cease to
have effect.

(10) An application for an order under subsection (9) (other than an

application for renewal)—
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(11)

(12)

(13)

@ may be made without notice of the application having
been given to the person from whom the sample was
taken; and

(b) may be heard and determined in private in the absence
of that person.

A sample retained by virtue of an order under subsection (9)
must not be used other than for the purposes of any proceedings
for the offence in connection with which the sample was taken.

A sample that ceases to be retained by virtue of an order under
subsection (9) must be destroyed.

Nothing in this section prevents a specul ative search, in relation
to samples to which this section applies, from being carried out
within such time as may reasonably be required for the search
if the Commissioner of Police considers the search to be
desirable.”.

(15) Insert the following section after section 106 of the Act-

“Exclusionsfor the Terrorism Act 2018.

106A.(1) Sections 93, 94, 102, 103, 105 and 106 do not apply to

2

3

material to which paragraphs 14 to 23 of Schedule 9 to the
Terrorism Act 2018 (destruction, retention and use of material
taken from terrorist suspects) apply.

Any reference in those sections to a person being arrested for,
or charged with, an offence does not include a reference to a
person-

@ being arrested under section 85 of the Terrorism Act
2018; or

(b) being charged with an offence following an arrest
under that section.

Sections 93, 94, 102, 103, 105 and 106 do not apply to material
which-
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@ is taken from a person; but
(b) relates to another person.”.

(16) Insection 685 of the Act insert the following subsection after subsection
-

“(3) Nothing in this section requires the Minister to issue a code of
practice in relation to any matter falling within the code of
practice issued under section 91 of the Terrorism Act 2018, as
that code is atered or replaced from time to time, (code of
practice in relation to terrorism powers to search persons and
vehicles and to stop and search in specified locations).”.

Amendmentsto the Proceeds of Crime Act 2015.

160.(1) The Proceeds of Crime Act 2015 (“the Act”) is amended in
accordance with this section.

(2) Substitute the following paragraph for paragraph (b) of section 5(9) of
the Act-

“(b) doing any act which constitutes an offence under section 35, 36,
37 or 40 of the Terrorism Act 2018;”.

(3) Substitute the following paragraph for paragraph (b) in the definition of
“money laundering” in section 7(1) of the Act-

“(b) under section 35, 33, 37 or 39 of the Terrorism Act 2018;”.
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SCHEDULE 1
LIST OF TERRORIST OFFENCES

section 12

The following offences constitute “an offence listed in Schedule 1” for the
purposes of this Act-

Explosive offences.

1.(1) Subject to subparagraph (3), an offence under any of sections 136, 137,
138 and 139 of the Crimes Act 2011.

(2) Subject to subparagraph (3), an offence under any of the following
provisions of the Crimes Act 2011-

(8 section 140;
(b) section 141;
(c) section 142;
(d) section 143.

(3) Anoffenceisalisted offence by virtue of thisparagraph only if it consists
in-

(8 thedoing of an act as an act of terrorism; or

(b) anaction for the purposes of terrorism.
Biological weapons.
2. An offence under section 3 of the Weapons of Mass Destruction Act 2004.
Offences against internationally protected persons.
3.(1) Subject to subparagraph (4), an offence mentioned in paragraph 1(1)(a)
of Schedule 1 of the Internationally Protected Persons Act 1978 (Overseas

Territories) Order 1979 which is committed, whether in the United Kingdom
or elsewhere, in relation to a protected person.
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(2) Subject to subparagraph (4), an offence mentioned in paragraph 1(1)(b)
of Schedule 1 of the Internationally Protected Persons Act 1978 (Overseas
Territories) Order 1979 which is committed, in the United Kingdom or
elsewhere, in connection with an attack—

(& on relevant premises or on a vehicle ordinarily used by a
protected person; and

(b) at atime when a protected person is in or on the premises or
vehicle.

(3) Subject to subparagraph (4), an offence under paragraph 1(3) of the
Internationally Protected Persons Act 1978 (Overseas Territories) Order 1979.

(4) Anoffenceisalisted offence by virtue of thisparagraph only if it consists
in-

(8 thedoing of an act as an act of terrorism; or
(b) anaction for the purposes of terrorism.

(5) Expressions used in this paragraph and paragraph (1) of the
Internationally Protected Persons Act 1978 (Overseas Territories) Order 1979
have the same meanings in this paragraph as in that paragraph.
Hostage-taking.

4. An offence under section 34 of this Act.
Imports and exports.
5. Any of the following offences under the Imports and Exports Act, 1986-
(@ an offence under section 102 to 105 in connection with a
prohibition or restriction relating to the importation of nuclear
material;
(b) an offence under section 79(3) in connection with a prohibition

or restriction relating to the exportation or shipment as stores of
nuclear material;
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(c) an offence under section 106 in connection with a prohibition
or restriction relating to the importation, exportation or
shipment as stores of nuclear material.

Maritime security.

6. Offences under any of the following provisions of the Maritime Security
Act-—

(@ section 2 (hijacking of ships);
(b) section 3 (seizing or exercising control of fixed platforms);

(c) section 4 (destroying ships or fixed platforms or endangering
their safety);

(d) section 5 (other acts endangering or likely to endanger safe
navigation);

(e) section 6 (offences involving threats relating to ships or fixed
platforms);

(f) section 7 (ancillary offences).
Chemical weapons.
7. An offence under section 10 of the Weapons of Mass Destruction Act 2004.
Terrorist funds.
8. An offence under any of the following sections of this Act—
(@ section 35 (terrorist fund-raising);
(b) section 36 (use or possession of terrorist funds);
(c) section 37 (funding arrangements for terrorism);

(d) section 39 (money laundering of terrorist funds).
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Directing terrorist organisations.

9. An offence under any of section 20 of this Act (directing a terrorist

organisation).

Conspiracy.

10. Any of the following offences-

@
(b)
(©)
(d)

conspiracy to commit an offence listed in this Schedule;
inciting the commission of an offence listed in this Schedule;
attempting to commit an offence listed in this Schedule;

aiding, abetting, counselling or procuring the commission of an
offence listed in this Schedule.
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SCHEDULE 2

REGULATED SECTOR AND SUPERVISORY AUTHORITIES

Section 40

Part 1
Regulated Sector

Businessin the Regulated Sector.

1.(1) A businessisin the regulated sector to the extent that it consists of-

@

(b)

(©)

(d)

(€)

the acceptance by a credit institution of deposits or other
repayable funds from the public, or the granting by a credit
institution of credits for its own account;

the carrying on of one or more of the activitieslisted in points 2
to 12, 14 and 15 of Annex 1 to the Capital Requirements
Directive by an undertaking other than-

(i) acredit institution, or

(i) an undertaking whose only listed activity istrading for
own account in one or more of the products listed in
point 7 of Annex 1 to the Capital Requirements
Directive and which does not act on behalf of a
customer (that is, a third party which is not a member
of the same group as the undertaking);

the carrying on of activities covered by the Solvency 2 Directive
by an insurance company authorised in accordance with that
Directive;

the provision of investment services or the performance of
investment activities by a person (other than a person falling
within Article 2 of the Markets in Financia Instruments
Directive) whose regular occupation or businessisthe provision
to other persons of an investment service or the performance of
an investment activity on a professional basis;

the marketing or other offering of units or shares by a collective
investment undertaking;
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(f)

(9

(h)

()

(k)

(0

(m)

(n)

the activities of an insurance intermediary as defined in Article
2(5) of the Insurance Mediation Directive, other than a tied
insurance intermediary as mentioned in Article 2(7) of that
Directive, in respect of contracts of long-term insurance within
the meaning given by Schedule 1 and 2 of the Financial Services
(Insurance Companies) Act;

the carrying on of any of the activities mentioned in paragraphs
(b) to (f) by a branch located in a Member State of a person
referred to in those paragraphs (or of an equivalent person in
any other State), wherever its head office islocated;

the activities of the Gibraltar Savings Bank;

any activity carried on for the purpose of raising money
authorised to be raised under the Loan and Stock Act under the
auspices of the Director of Savings;

the carrying on of statutory audit work within the meaning of
section 2 of the Financial Services (Auditors) Act 2009 by any
firm or individual who is regulated under that Act;

the activities of a person appointed to act as an insolvency
practitioner within the meaning of 476 of the Insolvency Act
(meaning of "act as insolvency practitioner");

the provision to other persons of accountancy services by afirm
or sole practitioner who by way of business provides such
services to other persons;

the provision of advice about the tax affairs of other persons by
a firm or sole practitioner who by way of business provides
advice about the tax affairs of other persons;

the participation in financial or real property transactions
concerning—

(i) the buying and selling of real property or business
entities,

(i) the managing of client money, securities or other
assets,
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(iii) the opening or management of bank, savings or
securities accounts,

(iv) the organisation of contributions necessary for the
creation, operation or management of companies, or

(v) the creation, operation or management of trusts,
companies or similar structures,

by afirm or sole practitioner who by way of business provides legal
or notarial servicesto other persons;

(0)

()

(a)

(r)

(9)

(t)

the provision to other persons by way of business by afirm or
sole practitioner of any of the services mentioned in

subparagraph (4);

the carrying on of estate agency work by a firm or a sole
practitioner who carries on, or whose employees carry on, such
work;

the trading in goods (including dealing as an auctioneer)
whenever a transaction involves the receipt of a payment or
payments in cash of at least 15,000 euros in total, whether the
transaction is executed in a single operation or in severa
operations which appear to be linked, by a firm or sole trader
who by way of business trades in goods;

operating a casino under a casino operating licence (within the
meaning given by section 3(1) of the Gambling Act 2005
(nature of licence));

the auctioning by an auction platform of two-day spot or five-
day futures, within the meanings given by Article 3 of the
Emission Allowance Auctioning Regulation;

bidding directly, on behalf of clients, in auctions of emissions
alowances in accordance with the Emission Allowance
Auctioning Regulation.

(2) For the purposes of subparagraph (1)(a) and (b) “credit institution”

means—
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(@ acredit institution as defined in Article 4(1)(1) of the Capital
Requirements Regulation; or

(b) a branch (within the meaning of Article 4(1)(17) of that
Regulation) located in an member state of an institution falling
within paragraph (a) (or of an equivalent institution in any other
State) wherever its head office islocated.

(3) For the purposes of subparagraph (1)(n) a person participates in a
transaction by assisting in the planning or execution of the transaction or
otherwise acting for or on behalf of aclient in the transaction.

(4) The servicesreferred to in subparagraph (1)(0) are-

(8 forming companies or other legal persons;

(b) acting, or arranging for another person to act-

(i) asadirector or secretary of a company,
(i) as a partner of a partnership, or
(iii) inasimilar position in relation to other legal persons;

(c) providing aregistered office, business address, correspondence
or administrative address or other related services for a
company, partnership or any other legal person or arrangement;

(d) acting, or arranging for another person to act, as-

(i) a trustee of an express trust or similar lega
arrangement; or

(i) a nominee shareholder for a person other than a
company whose securities are listed on a regulated
market.

(5) For the purposes of subparagraph (4)(d) "regulated market"—
(8 inrelationto any Member State, has the meaning given by point

14 of Article 4(1) of the Markets in Financial Instruments
Directive; and
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(b)

inrelation to any other State, meansaregulated financial market
which subjects companies whose securities are admitted to
trading to disclosure obligations which are contained in
international standards and are equivalent to the specified
disclosure obligations.

(6) For the purposes of subparagraph (5) “the specified disclosure
obligations” means—

@

(b)

(©)

(d)

disclosure requirements set out in Articles 17 and 19 of
Regulation (EU) No 596/2014 of the European Parliament and
of the Council of 16 April 2014 on market abuse (market abuse
regulation);

disclosure requirements consistent with Articles 3, 5, 7, 8, 10,
14 and 16 of Directive 2003/71/EC of the European Parliament
and of the Council of 4 November 2003 on the prospectuses to
be published when securities are offered to the public or
admitted to trading;

disclosure requirements consistent with Articles 4 to 6, 14, 16
to 19 and 30 of Directive 2004/109/EC of the European
Parliament and of the Council of 15 December 2004 relating to
the harmonisation of transparency requirements in relation to
information about issuers whose securities are admitted to
trading on aregulated market; or

disclosure requirements consistent with EU legislation made
under the provisions mentioned in paragraphs (a) to (c).

(7) For the purposes of subparagraph (1)(j) and (I) to (q) “firm” means any
entity, whether or not alegal person, that is not an individual and includes a
body corporate and a partnership or other unincorporated association.

(8) For the purposes of subparagraph (1)(q) “cash” means notes, coins or
travellers' chequesin any currency.

(9) For the purposes of subparagraph (1)(s) “auction platform” means a
platform on which auctions of emissions allowances are held in accordance
with the Emission Allowance Auctioning Regulation.
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Excluded Activities.

2.(1) A businessis not in the regulated sector to the extent that it consists of-

(@

(b)

(©)

the issuing of withdrawable share capital within the limit set by
section 28 Co-operative Societies Act (maximum interest in a
society's withdrawable shares), or the acceptance of deposits
from the public within the limit set by rule 20 of the Co-
operative Society Rules (carrying on of banking by societies),
by a society registered under that Act; or

the engaging in financial activity which fulfils all of the
conditions set out in paragraphs (a) to (g) of subparagraph (3)
of this paragraph by a person whose main activity is that of a
high value dealer;

a business named in an Order made by the Minister for such
purposes.

(2) For the purposes of subparagraph (1)(e) a “high value dealer” means a
person mentioned in paragraph 1(1)(q) when carrying on the activities
mentioned in that paragraph.

(3) A businessis not in the regulated sector to the extent that it consists of
financial activity if—

(@

(b)

(©

(d)

(€)

the person's total annual turnover in respect of the financia
activity does not exceed £64,000;

the financial activity islimited in relation to any customer to no
more than one transaction exceeding 1,000 euros, whether the
transaction is carried out in a single operation, or a series of
operations which appear to be linked;

the financial activity does not exceed 5% of the person's total
annual turnover;

the financial activity is ancillary to the person's main activity
and directly related to that activity;

the financial activity is not the transmission or remittance of
money (or any representation of monetary value) by any means;
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(f) themain activity of the person carrying on the financial activity
is not an activity mentioned in paragraph 1(1)(a) to (p) or (r);
and

(g) the financial activity is provided only to customers of the
person’'s main activity and is not offered to the public.

(4) A businessis not in the regulated sector if it is carried on by-
(@ theFinancial Secretary of the Government of Gibraltar; or

(b) the Registrar of the Supreme Court, when acting as trustee in
his official capacity.

I nter pretation.
3.(1) InthisPart-

“the Capital Requirements Regulation” means Regulation (EU) No
575/2013 of the European Parliament and of the Council, as the
same may be amended from time to time;

“the Emission Allowance Auctioning Regulation” means Commission
Regulation (EU) No 1031/2010 of 12 November 2010 on the
timing, administration and other aspects of auctioning of
greenhouse gas emission alowances pursuant to Directive
2003/87/EC of the European Parliament and of the Council
establishing a scheme for greenhouse gas emission alowances
trading within the Community, as the same may be amended from
timeto time;

“the Insurance Mediation Directive” means directive 2002/92/EC of the
European Parliament and of the Council of 9th December 2002 on
insurance mediation, as the same may be amended from time to
time; and

“the Markets in Financial Instruments Directive” means directive
2004/39/EC of the European Parliament and of the Council of
12th April 2004 on marketsin financial instruments, asthe same
may be amended from time to time;
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“the Solvency 2 Directive” means Directive 2009/138/EC of the
European Parliament and of the Council of 25 November 2009
on the taking-up and pursuit of the business of Insurance and
Reinsurance (Solvency I1), as the same may be amended from
timeto time.

(2) In this Part references to amounts in euros include references to
equivalent amounts in another currency.

(3) Terms used in this Part and in the Capital Requirements Regulation or
the Marketsin Financial | nstruments Directive have the same meaning in this
Part asin those Directives.

Part 2
Supervisory Authorities

Supervisory Authorities.

4. Thebodieslisted of Part 1 of Schedule 2 of the Proceeds of Crime Act 2015
are “supervisory authorities”.

Part 3
Power to amend

5. The Minister may by order amend Part 1 or 2 of this Schedule.
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SCHEDULE 3

FORFEITURE ORDERS
section 58

Part 1
I nter pretation.
1. Inthis Part of this Schedule-

“forfeiture order” means an order made by the court under sections 56 or
57;

“forfeited property” means the money or other property to which a
forfeiture order applies; and

“relevant offence” means-
(8 an offence under any of sections 35 to 39; or
(b) an offence to which section 57 applies;

(c) inrelationto arestraint order, any offence specified in Schedule
14.

Implementation of forfeiture orders.

2.(1) Whereacourt makesaforfeiture order it may make such other provision
as appearsto it to be necessary for giving effect to the order, and in particular

it may—

(@) require any of the forfeited property to be paid or handed over
to the proper officer or to aconstable designated for the purpose
by the chief officer of police of a police force specified in the
order;

(b) direct any of the forfeited property other than money or land to
be sold or otherwise disposed of in such manner as the court
may direct and the proceeds (if any) to be paid to the proper
officer;
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(c) appoint areceiver to take possession, subject to such conditions
and exceptions as may be specified by the court, of any of the
forfeited property, to realise it in such manner as the court may
direct and to pay the proceeds to the proper officer;

(d) direct aspecified part of any forfeited money, or of the proceeds
of the sale, disposal or realisation of any forfeited property, to
be paid by the proper officer to a specified person falling within
section 58(1).

(2) A forfeiture order shall not come into force until there is no further
possibility of it being varied, or set aside, on appeal (disregarding any power
of acourt to grant leave to appeal out of time).

(3) In subparagraph (1)(b) and (d) a reference to the proceeds of the sale,
disposal or realisation of property isareferenceto the proceeds after deduction
of the costs of sale, disposal or realisation.

3.(1) A receiver appointed under paragraph 2 shall be entitled to be paid his
remuneration and expenses by the proper officer out of the proceeds of the
property realised by thereceiver and paid to the proper officer under paragraph

2(1)(0).

(2) If and so far as those proceeds are insufficient, the receiver shall be
entitled to be paid his remuneration and expenses by the prosecutor.

(3) A receiver appointed under paragraph 2 shall not be liable to any person
in respect of any loss or damage resulting from action—

(8 which he takes in relation to property which is not forfeited
property, but which he reasonably believes to be forfeited

property;

(b) which hewould be entitled to take if the property were forfeited
property; and

(c) which hereasonably believes that he is entitled to take because
of hisbelief that the property isforfeited property.

(4) Subparagraph (3) doesnot apply in so far astheloss or damageis caused
by the receiver's negligence.

4.(1) In paragraphs 2 and 3 “the proper officer” means—
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(@ where the forfeiture order is made by a magistrates' court, the
designated officer for that court;

(b) where the forfeiture order is made by the Supreme Court and
the defendant was committed to the Supreme Court by the
magistrates’ court, the designated officer for the magistrates’
court; and

(c) where the forfeiture order is made by the Supreme Court and
the proceedings were instituted by a hill of indictment, the
designated officer for the magistrates’ court.

(2) The proper officer shall issue a certificate in respect of aforfeiture order
if an application is made by-

(8) the prosecutor in the proceedings in which the forfeiture order
was made;

(b) the defendant in those proceedings; or

(c) a person whom the court heard under section 58(1) before
making the order.

(3) The certificate shall state the extent (if any) to which, at the date of the
certificate, effect has been given to the forfeiture order.

Application of proceeds to compensate victims.
Application of proceedsto compensate victims.
5.(1) Where a court makes a forfeiture order in a case where—

() the offender has been convicted of an offence that has resulted
in a person suffering personal injury, loss or damage; or

(b) any such offence is taken into consideration by the court in
determining sentence, the court may also order that an amount
not exceeding a sum specified by the court is to be paid to that
person out of the proceeds of the forfeiture.

(2) For this purpose the proceeds of the forfeiture means the aggregate
amount of—
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(@ any forfeited money; and

(b) the proceeds of the sale, disposal or realisation of any forfeited
property, after deduction of the costs of the sale, disposal or
realisation, reduced by the amount of any payment under

paragraph 2(1)(d) or 3(1).

(3) The court may make an order under this paragraph only if it is satisfied
that but for the inadequacy of the offender’s means it would have made a
compensation order under section 595 Criminal Procedure and Evidence Act
2011 under which the offender would have been required to pay compensation
of an amount not less than the specified amount.

Restraint orders

Restraint orders.

6.(1) The Supreme Court may make a restraint order under this paragraph
where-

(@) proceedings have been instituted for arelevant offence;
(b) the proceedings have not been concluded;

(c) anapplicationfor arestraint order is made to the Supreme Court
by the prosecutor; and

(d) aforfeiture order has been made, or it appears to the Supreme
Court that a forfeiture order may be made, in the proceedings
for the offence.

(2) The Supreme Court may also make a restraint order under this paragraph
where-

(@ a criminal investigation has been started in with regard to a
relevant offence;

(b) anapplicationfor arestraint order is made to the Supreme Court

by the person who the Supreme Court is satisfied will have the
conduct of any proceedings for the offence; and
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(c) it appears to the Supreme Court that a forfeiture order may be
made in any proceedings for the offence.

(3) A restraint order prohibits a person to whom notice of it is given, subject
to any conditions and exceptions specified in the order, from dealing with
property in respect of which a forfeiture order has been or could be made in
any proceedings referred to in subparagraph (1) or (2).

(4) An application for arestraint order may be made to ajudge in chambers
without notice.

(5) Inthisparagraph areferenceto dealing with property includes areference
to removing the property from Gibraltar.

(6) Inthis paragraph “criminal investigation” means an investigation which
police officers or other persons have a duty to conduct with aview to it being
ascertained whether a person should be charged with an offence.

7.(1) A restraint order shall provide for notice of it to be given to any person
affected by the order.

(2) A restraint order may be discharged or varied by the Supreme Court on
the application of a person affected by it.

(3) A restraint order made under paragraph 6(1) shall in particular be
discharged on an application under subparagraph (2) if the proceedings for the
offence have been concluded.

(4) A restraint order made under paragraph 6(2) shall in particular be
discharged on an application under subparagraph (2)—

(@) if no proceedings in respect of relevant offences are instituted
within such time as the Supreme Court considers reasonable;
and

(b) if all proceedings in respect of relevant offences have been
concluded.

8.(1) A police officer may seize any property subject to arestraint order for
the purpose of preventing it from being removed from Gibraltar.

(2) Property seized under this paragraph shall be dealt with in accordance
with the Supreme Court's directions.
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9.(1) This paragraph applies where a restraint order is discharged under
paragraph 7(4)(a).

(2) This paragraph also applies where a forfeiture order or arestraint order
ismade in or in relation to proceedings for a relevant offence which-

(8 do not result in conviction for arelevant offence;

(b) result in conviction for a relevant offence in respect of which
the person convicted is subsequently pardoned by Her Mgjesty;
or

(c) resultinconviction for arelevant offence which is subsequently
quashed.

(3) A person who had an interest in any property which was subject to the
order may apply to the Supreme Court for compensation.

(4) The Supreme Court may order compensation to be paid to the applicant
if satisfied—

(a) that there wasa serious default on the part of a person concerned
in the investigation or prosecution of the offence;

(b) that the person in default was or was acting as a member of a
police force, or was a member of the Office of Criminal
Prosecutions and Litigation or was acting on behalf of that
office;

(c) that the applicant has suffered loss in consequence of anything
done in relation to the property by or in pursuance of the
forfeiture order or restraint order; and

(d) that, having regard to all the circumstances, it is appropriate to
order compensation to be paid.

(5) The Supreme Court shall not order compensation to be paid where it
appearsto it that proceedings for the offence would have been instituted even
if the serious default had not occurred.

(6) Compensation payable under this paragraph shall be paid—
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(@ where the personin default was or was acting as a member of a
policeforce, out of the police fund out of which the expenses of
that police force are met; and

(b) where the person in default was a member of the Office of
Criminal Prosecutions and Litigation, or was acting on behalf
of the Office, by the Attorney General.

10.(1) This paragraph applies where-

(@) aforfeiture order or arestraint order ismadein or in relation to
proceedings for arelevant offence; and

(b) the proceedings result in a conviction which is subsequently
guashed on appeal .

(2) A person who had an interest in any property which was subject to the
order may apply to the Supreme Court for compensation.

(3) The Supreme Court may order compensation to be paid to the applicant
if satisfied—

(a) that the applicant has suffered loss in consequence of anything
done in relation to the property by or in pursuance of the
forfeiture order or restraint order; and

(b) that, having regard to all the circumstances, it is appropriate to
order compensation to be paid.

(4) Compensation payable under this paragraph shall be paid by the Ministry
for Justice.

Proceedings for an offence: timing

11.(1) For the purposes of this Part of this Schedule proceedings for an
offence are instituted—

(8 when ajustice of the peace issues a summons or warrant under
section 134 of the Criminal Procedure and Evidence Act 2011
in respect of the offence;

(b) when apersonischarged with the offence after being taken into
custody without a warrant;

507



TerrorismBill 2017  [B. 27/17]

(c) when ahill of indictment charging a person with the offence is
preferred by virtue of section 289 of the Criminal Procedure and
Evidence Act 2011.

(2) Where the application of subparagraph (1) would result in there being
more than one time for the institution of proceedings they shall be taken to be
instituted at the earliest of those times.

(3) For the purposes of this Part of this Schedul e proceedings are concluded-

(@ whenaforfeiture order has been made in those proceedings and
effect hasbeen given toit in respect of al the forfeited property;
or

(b) when no forfeiture order has been made in those proceedings
and there is no further possibility of one being made as a result
of an appeal (disregarding any power of a court to grant leave
to appeal out of time).

Part 2
Insolvency

General.
12. Inthis Part of this Schedule-

“ancillary order” means an order made in connection with a forfeiture,
other than the forfeiture order;

“forfeiture order” means—
(@ anorder made under sections 56 or 57; or
(b) aforfeiture order from a Member State which is enforceable
in Gibratar by virtue of the European Freezing and

Confiscation Orders Regulations 2014.

“forfeited property” means the money or other property to which a
forfeiture order applies; and

“restraint order” means—
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(@ anorder made under paragraph 6; or

(b) arestraint order from a Member State which is enforceablein
Gibraltar by virtue of the European Freezing and Confiscation
Orders Regulations 2014.

Protection of creditorsagainst forfeiture.

13.(1) During the period of 6 months beginning with the making of a
forfeiture order, the following shall not be finally disposed of under this
Schedule-

(@ the money to which the order applies; and

(b) the money which represents any property to which the order
applies.

(2) For the purposes of this paragraph money is finally disposed of under
this Schedule when—

(a) itispaid into the Consolidated Fund; or

(b) it is disposed of in accordance with article 16 of Council
Framework Decision 2006/783/JHA of 6 October 2006 on the
application of the principle of mutual recognition to
confiscation orders.

14.(1) This paragraph applies where—

() before or after aforfeiture order is made, the commencement
of aninsolvency occursin qualifying insolvency proceedings;

(b) aninsolvency practitioner would, but for the forfeiture order,
exercise afunction in those proceedingsin relation to property
to which the forfeiture order applies; and

() he gives written notice to the relevant officer of the matters
referred to in paragraphs (a) and (b) before the end of the
period of 6 months beginning with the making of theforfeiture
order.

(2) Subparagraph (3) shall apply to—
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@

(b)

the property in relation to which the insolvency practitioner
would, but for the forfeiture order, exercise a function as
described in subparagraph (1)(b); and

the proceeds of sale of that property.

(3) The property-

@

(b)

(4) But-

(@

(b)

shall cease to be subject to the forfeiture order and any
ancillary order; and

shall be dealt with in the insolvency proceedings as if the
forfeiture order had never been made.

the property to which subparagraph (3) appliesis the balance
remaining after the relevant officer has exercised his powers
under paragraph 17(1); and

subparagraph (3) shall not take effect in respect of property in
relation to which the relevant officer, or any person acting in
pursuance of an ancillary order, hasincurred obligations until
those obligations have been discharged.

(5) In this paragraph “the commencement of an insolvency” means—

@
(b)
(©

(d)

the making of a bankruptcy order;
the award of sequestration;

in the case of the insolvent estate of a deceased person, the
making of an insolvency administration order; or

in the case of a company, the passing of a resolution for its
winding up, or where no such resolution has been passed, the
making of an order by the court for the winding up of the
company.

15.(1) Where by virtue of paragraph 14(3) property falls to be dealt with in
insolvency proceedings, the Minister shall be taken to be a creditor in
those proceedings to the amount or value of the property.
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(2) Except in asequestration, his debt—
(@ shall rank after the debts of all other creditors; and

(b) shall not be paid until they have been paid in full with interest
under the relevant provision.

(3) In subparagraph (2)(b) the “relevant provision” means—

(@ inrelation to the winding up of a company section 207 of the
Insolvency Act 2011;

(b) inrelation to a bankruptcy, section 375 of the Insolvency Act
2011.

(4) Subparagraphs (2) to (3) apply notwithstanding any provision contai ned
in or made under any other enactment.

16.(1) This paragraph applies to property which ceased to be subject to a
forfeiture order by virtue of paragraph 14(3) in consequence of the making of
a bankruptcy order or an award of sequestration.

(2) The property shall again become subject to the forfeiture order and, if
applicable, any ancillary order if-

(& the bankruptcy order is annulled; or
(b) the award of sequestration isrecalled or reduced.
(3) Where the property is money or has been converted into money—
(@ the relevant court shall make an order specifying property
comprised inthe estate of the bankrupt or debtor to the amount

or value of the property; and

(b) the specified property shall become subject to the forfeiture
order, and any applicable ancillary order, in place of the

property.
(4) In subparagraph (3) the “relevant court” means—

(a) the court which ordered the annulment of the bankruptcy; or
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(b) the court which recalled or reduced the award of sequestration.
Expensesincurred in connection with forfeiture.

17.(1) Where money or other property falls to be dealt with in accordance
with paragraph 14(3), the relevant officer may—

(8 deduct allowable forfeiture expenses from that money;

(b) retain so much of that property as he considers necessary for the
purpose of redlising it and deducting allowable forfeiture
expenses from the proceeds of realisation.

(2) Where property is delivered up in pursuance of paragraph 14 (3) and the
relevant officer has not made provision under subparagraph (1) for all the
allowable forfeiture expenses then—

(8 aperson who has incurred allowable forfeiture expenses for
which provision has not been made shall have a claim to their
value in the insolvency proceedings; and

(b) the expensesin question shall be treated for the purposes of the
insolvency proceedings as if they were expenses of those
proceedings.

(3) In this paragraph “allowable forfeiture expenses”—

(8 means expenses incurred in relation to the forfeited property
by the relevant officer;

(b) means expenses incurred in relation to the forfeited property
by areceiver, administrator or other person appointed by the
relevant officer;

(¢) includes sums paid or required to be paid under paragraph
2(1)(d).

Protection of insolvency practitioners.
18.(1) This paragraph applies where an insolvency practitioner seizes or

disposes of property which is subject to aforfeiture order or a restraint order
and-
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(@ he reasonably believes that he is entitled to do so in the
exercise of hisfunctions; and

(b) he would be so entitled if the property were not subject to a
forfeiture order or arestraint order.

(2) Theinsolvency practitioner shall not be liable to any person in respect of
any loss or damage resulting from the seizure or disposal except in so far as
the loss or damage is caused by his negligence.

(3) The insolvency practitioner shall have a lien on the property seized or
the proceeds of its sale-

(a8 for such of his expenses as were incurred in connection with
the insolvency proceedingsin relation to which the seizure or
disposal purported to take place; and

(b) for so much of his remuneration as may be reasonably
assigned for his acting in connection with those proceedings.

(4) Subparagraphs (1) to (3) are without prejudice to the generality of any
provision contained in the Insolvency Act 2011.

(5) Inthis paragraph “insolvency practitioner” means a person acting as an
insolvency practitioner in Gibraltar.

I nter pretation.
19.(1) In this Part of this Schedule (other than in paragraph 18) “insolvency
practitioner” means a person acting in any qualifying insolvency proceedings
as-

(@ aliquidator of acompany or partnership;

(b) atrusteein bankruptcy;

(c) thepermanent or interim trustee on the debtor's estate;

(d) an administrator of the insolvent estate of a deceased person;
or

(e) areceiver or manager of any property.
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(2) Inthis Part of this Schedule “qualifying insolvency proceedings” means—
(@ any proceedings under the Insolvency Act 2011 for the
winding up of a company or an unregistered company and

includes any voluntary winding up of a company;

(b) any proceedings under the Insolvency Act 2011 for the
winding up of an insolvent partnership;

(c) any proceedings in bankruptcy of a debtor’s estate; or

(d) any proceedings under the Insolvency Act 2011 in relation to
the insolvent estate of a deceased person.

(3) In this Part of this Schedule “the relevant officer” means—
(8) theproper officer within the meaning given in paragraph 4; or

(b) in any other case, the appropriate officer of the Supreme
Court.

(4) In this Part of this Schedule references to the proceeds of sale or

realisation of property are references to the proceeds after deduction of the
costs of sale or realisation.
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SCHEDULE 4

FORFEITURE OF TERRORIST CASH
section 62

Part 1
Introductory

Terrorist cash.

1.(1) This Schedule applies to cash (“terrorist cash™) which-
(@ iswithin subsection (1)(a) or (b) of section 62; or
(b) isproperty earmarked asterrorist property.

(2) “Cash” means-

(8 coinsand notesin any currency;
(b) postal orders;
() chequesof any kind, including travellers' cheques,
(d) bankers’ drafts;
() bearer bonds and bearer shares,

found at any place in Gibraltar.

(3) Cash also includes any kind of monetary instrument which is found at
any place in Gibraltar, if the instrument is specified by the Minister by order.

Part 2
Seizure and Detention

Seizur e of cash.

2.(1) A customs officer or a police officer may seize any cash if he has
reasonable grounds for suspecting that it isterrorist cash.
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(2) A customs officer or a police officer may also seize cash part of which
he has reasonable grounds for suspecting to be terrorist cash if it is not
reasonably practicable to seize only that part.

Detention of seized cash.

3.(1) While a customs officer or a police officer continues to have reasonable
grounds for his suspicion, cash seized under this Schedule may be detained
initially for a period of 48 hours.

(2) Indetermining the period of 48 hours specified in subparagraph (1) there
shall be disregarded-

(@ any Saturday or Sunday;
(b) Christmas Day;
(c) Good Friday;

(d) any day that isabank or public holiday under the Banking and
Financial Dealings Act and the Interpretation and General
Clauses Act.

(2) The period for which the cash or any part of it may be detained may be
extended by an order made by a magistrates’ court; but the order may not
authorise the detention of any of the cash-

(8 beyond the end of the period of three months beginning with the
date of the order; and

(b) inthecase of any further order under this paragraph, beyond the
end of the period of two years beginning with the date of the
first order.

(3) A justice of the peace may also exercise the power of a magistrates' court
to make the first order under subparagraph (3) extending the period.

(4) An application to ajustice of the peace for an order under subparagraph
(3) making the first extension of the period-

(& may be made and heard without notice of the application or
hearing having been given to any of the persons affected by the
application or to the legal representative of such a person; and
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(b) may be heard and determined in private in the absence of
persons so affected and of their legal representatives.

(5) An order under subparagraph (3) must provide for notice to be given to
persons affected by it.

(6) An application for an order under subparagraph (3) may be made by a
customs officer or apolice officer and the court or justice may make the order
if satisfied, in relation to any cash to be further detained, that one of the
following conditionsis met.

(7) The first condition is that there are reasonable grounds for suspecting
that the cash is intended to be used for the purposes of terrorism and that
either-

(8 its continued detention is justified while its intended use is
further investigated or consideration is given to bringing (in
Gibraltar or elsewhere) proceedings against any person for an
offence with which the cash is connected; or

(b) proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded.

(8) The second condition isthat there are reasonable grounds for suspecting
that the cash consists of resources of an organisation which is a proscribed
organisation and that either-

(a) its continued detention is justified while investigation is made
into whether or not it consists of such resources or consideration
is given to bringing (in Gibraltar or elsewhere) proceedings
against any person for an offence with which the cash is
connected; or

(b) proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded.

(9) The third condition is that there are reasonable grounds for suspecting
that the cash is property earmarked as terrorist property and that either-
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(@) itscontinued detention isjustified while its derivation is further
investigated or consideration is given to bringing (in Gibraltar
or elsewhere) proceedings against any person for an offence
with which the cash is connected; or

(b) proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded.

Payment of detained cash into an account.

4.(1) |If cash is detained under this Schedule for more than 48 hours
(determined in accordance with paragraph 3(2), it isto be held in an interest-
bearing account and the interest accruing on it is to be added to it on its
forfeiture or release.

(2) In the case of cash seized under paragraph 2(2), the authorised officer
must, on paying it into the account, release so much of the cash then held in
the account as is not attributabl e to terrorist cash.

(3) Subparagraph (1) does not apply if the cash isrequired as evidence of an
offence or evidence in proceedings under this Schedule.

Release of detained cash
5.(1) This paragraph applies while any cash is detained under this Schedule.

(2) A magistrates’ court may direct the release of the whole or any part of
the cash if satisfied, on an application by the person from whom it was seized,
that the conditions in paragraph 3 for the detention of cash are no longer met
in relation to the cash to be released.

(3) A customs officer or a police officer may, after notifying the magistrates’
court or justice under whose order cash is being detai ned, rel ease the whole or
any part of it if satisfied that the detention of the cash to be released is no
longer justified.

(4) But cashis not to be rel eased-

(@) if an application for its forfeiture under paragraph 6, or for its
release under paragraph 9, is made, until any proceedings in
pursuance of the application (including any proceedings on
appeal) are concluded,
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(b) if (in Gibraltar or elsewhere) proceedings are started against any
person for an offence with which the cash is connected, until the
proceedings are concluded.

Part 3
Forfeiture

Forfeiture.

6.(1) While cash is detained under this Schedule, an application for the
forfeiture of the whole or any part of it may be made to the magistrates' court
by a customs officer or a police officer.

(2) The court may order the forfeiture of the cash or any part of it if satisfied
that the cash or part isterrorist cash.

(3) Inthe case of property earmarked as terrorist property which belongs to
joint tenants one of whom is an excepted joint owner, the order may not apply
to so much of it as the court thinks is attributable to the excepted joint owner’s
share.

(4) An excepted joint owner is ajoint tenant who obtained the property in
circumstances in which it would not (as against him) be earmarked; and
references to his share of the earmarked property are to so much of the
property as would have been hisif the joint tenancy had been severed.

Appeal against decision in forfeiture proceedings.

7.(1) A party to proceedings for an order under paragraph 6 (“a forfeiture
order”) who is aggrieved by a forfeiture order made in the proceedings or by
the decision of the court not to make a forfeiture order may appeal to the
Supreme Court.

(2) The appeal must be brought before the end of the period of 30 days
beginning with the date on which the order is made or, as the case may be, the
decision is given, but this is subject to paragraph 8 (extended time for
appealing in certain cases of deproscription).

(3) The court hearing the appeal may make any order that appears to the
court to be appropriate.
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(4) If an appea against a forfeiture order is upheld, the court may order the
release of the cash.

Extended time for appealing in certain cases where depr oscription order
made.

8.(1) This paragraph applies where-

(@ asuccessful application for a forfeiture order relies (wholly or
partly) on the fact that an organisation is proscribed;

(b) an application under section 4 of the UK Act for a
deproscription order in respect of the organisation is refused by
the Secretary of State;

(c) theforfeited cash is seized under this Schedule on or after the
date of the refusal of that application;

(d) an appeal against that refusal is allowed under section 5 of the
UK Act;

(e) adeproscription order is made accordingly; and

(f) if theorder ismade in reliance on section 123(5) of the UK Act,
a resolution is passed by each House of Parliament under
section 123(5)(b) of the UK Act.

(2) Where this paragraph applies, an appeal under paragraph 7 against the
forfeiture order may be brought at any time before the end of the period of 30
days beginning with the date on which the deproscription order comes into
force.

(3) In this paragraph a “deproscription order” means an order under section
3(3)(b) or (8) of the UK Act.

Application of forfeited cash

9.(1) Cash forfeited under this Schedule, and any accrued interest on it is to
be paid into the Consolidated Fund.

(2) Butitisnotto bepaid in-
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(@) before the end of the period within which an appeal under
paragraph 7 may be made, or

(b) if a person appeds under that paragraph, before the appeal is
determined or otherwise disposed of .

Part 4
Miscellaneous

Victims.

10.(1) A person who claims that any cash detained under this Schedule, or
any part of it, belongs to him may apply to a magistrates’ court for the cash or
part to be released to him.

(2) The application may be made in the course of proceedings under
paragraph 3 or 6 or at any other time.

(3) If it appears to the court that-

(@) the applicant was deprived of the cash claimed, or of property
which it represents, by criminal conduct;

(b) the property he was deprived of was not, immediately before he
wasdeprived of it, property obtained by or in return for criminal
conduct and nor did it then represent such property; and

(c) the cash claimed belongsto him,

the court may order the cash to be released to the applicant.
Compensation.
11.(2) If no forfeiture order is made in respect of any cash detained under this
Schedule, the person to whom the cash belongs or from whom it was seized
may make an application to the magistrates’ court for compensation.

(2) If, for any period after the initial detention of the cash for 48 hours
(determined in accordance with paragraph 3(2)), the cash was not held in an

interest-bearing account while detained, the court may order an amount of
compensation to be paid to the applicant.

521



TerrorismBill 2017  [B. 27/17]

(3) The amount of compensation to be paid under subparagraph (2) is the
amount the court thinks would have been earned in interest in the period in
question if the cash had been held in an interest-bearing account.

(4) If the court is satisfied that, taking account of any interest to be paid
under this Schedule or any amount to be paid under subparagraph (2), the
applicant has suffered loss as a result of the detention of the cash and that the
circumstances are exceptional, the court may order compensation (or
additional compensation) to be paid to him.

(5) The amount of compensation to be paid under subparagraph (4) is the
amount the court thinks reasonable, having regard to the loss suffered and any
other relevant circumstances.

(6) If the cash was seized by a customs officer, the compensation is to be
paid by HM Customs.

(7) If the cash was seized by a police officer, the compensation is to be paid
out of the fund from which the expenses of the Royal Gibraltar Police are met.

(8) If aforfeiture order is made in respect only of apart of any cash detained
under this Schedule, this paragraph has effect in relation to the other part.

(9) This paragraph does not apply if the court makes an order under
paragraph 10.

Part 5
Property Earmarked as Terrorist Property

Property obtained through terrorism.

12.(1) A person obtains property through terrorism if he obtains property by
or in return for acts of terrorism, or acts carried out for the purposes of
terrorism.

(2) Indeciding whether any property was obtained through terrorism-

(8 it isimmaterial whether or not any money, goods or services
were provided in order to put the personin questionin aposition
to carry out the acts;

(b) it isnot necessary to show that the act was of a particular kind
if it is shown that the property was obtained through acts of one
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of anumber of kinds, each of which would have been an act of
terrorism, or an act carried out for the purposes of terrorism.

Property earmarked asterrorist property.

13.(1) Property obtained through terrorism is earmarked as terrorist property.
(2) But if property obtained through terrorism has been disposed of (since it

was so obtained), it is earmarked as terrorist property only if it is held by a

person into whose hands it may be followed.

(3) Earmarked property obtained through terrorism may be followed into the
hands of a person obtaining it on a disposal by-

(8 the person who obtained the property through terrorism; or

(b) a person into whose hands it may (by virtue of this
subparagraph) be followed.

Tracing property.
14.(1) Where property obtained through terrorism (“the original property”) is
or has been earmarked as terrorist property, property which represents the
original property is also earmarked.

(2) If aperson entersinto atransaction by which-

(& he disposes of earmarked property, whether the original
property or property which (by virtue of this Part) representsthe
original property; and

(b) he obtains other property in place of it,

the other property represents the original property.
(3) If aperson disposes of earmarked property which represents the original

property, the property may be followed into the hands of the person who
obtainsit (and it continues to represent the original property).
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Mixing property.
15.(1) Subparagraph (2) applies if a person’s property which is earmarked as
terrorist property is mixed with other property (whether his property or
another’s).

(2) The portion of the mixed property which is attributable to the property
earmarked as terrorist property represents the property obtained through
terrorism.

(3) Property earmarked as terrorist property is mixed with other property if
(for example) it is used-

(8 toincreasefunds held in abank account;
(b) inpart payment for the acquisition of an asset;
(c) for therestoration or improvement of land;

(d) by a person holding a leasehold interest in the property to
acquire the freehold.

Accruing profits.
16.(1) This paragraph applies where a person who has property earmarked as
terrorist property obtains further property consisting of profits accruing in

respect of the earmarked property.

(2) Thefurther property isto betreated as representing the property obtained
through terrorism.

General exceptions.
17.(1) If-

(8 a person disposes of property earmarked as terrorist property;
and

(b) the person who obtainsit on the disposal does so in good faith,
for value and without notice that it was earmarked,
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the property may not be followed into that person’s hands and, accordingly, it
ceases to be earmarked.

(2) If-

(@

(b)

(©)

in pursuance of a judgment in civil proceedings (whether in
Gibraltar or elsewhere), the defendant makes a payment to the
claimant or the claimant otherwise obtains property from the
defendant;

the claimant's claim is based on the defendant's criminal
conduct; and

apart from this subparagraph, the sum received, or the property
obtained, by the claimant would be earmarked as terrorist

property,

the property ceases to be earmarked.

@3) If-

@

(b)

(4) If-

@

(b)

a payment is made to a person in pursuance of a compensation
order under section 595 Criminal Procedure and Evidence Act
2011; and

apart from this subparagraph, the sum received would be
earmarked as terrorist property, the property ceases to be
earmarked.

apayment is made to a person in pursuance of arestitution order
under section 600 Criminal Procedure and Evidence Act 2011
or aperson otherwise obtains any property in pursuance of such
an order; and

apart from this subparagraph, the sum received, or the property
obtained, would be earmarked as terrorist property,

the property ceases to be earmarked.

(5) If-
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(@ in pursuance of a requirement of the Financia Services
Commission, an amount is paid to or distributed among any
persons in accordance with the court's directions; and

(b) apart from this subparagraph, the sum received by them would
be earmarked as terrorist property,

the property ceases to be earmarked.
(6) Where-

(@) a person enters into a transaction to which paragraph 14(2)
applies; and
(b) thedisposal isoneto which subparagraph (1) applies,
this paragraph does not affect the question whether (by virtue of paragraph
14(2)) any property obtained on the transaction in place of the property
disposed of is earmarked.

Part 6
Interpretation

Property.
18.(1) Property has the meaning given in section 3 and any reference to a
person’s property (whether expressed as a reference to the property he holds

or otherwise) isto be read as follows.

(3) Inrelationto land, it is a reference to any interest which he holdsin the
land.

(4) Inrelation to property other than land, it is areference-
(@) tothe property (if it belongsto him); or
(b) toany other interest which he holdsin the property.
Obtaining and disposing of property.
19.(1) Referencesto aperson disposing of his property include a reference-

(8 tohisdisposing of a part of it; or
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(b) tohisgranting an interest init,

(or to both); and references to the property disposed of are to any property
obtained on the disposal.

(2) If aperson grants an interest in property of his which is earmarked as
terrorist property, the question whether the interest is a'so earmarked is to be
determined in the same manner as it is on any other disposal of earmarked

property.

(3) A person who makes a payment to another is to be treated as making a
disposal of his property to the other, whatever form the payment takes.

(4) Where a person’s property passes to another under a will or intestacy or
by operation of law, it isto be treated as disposed of by him to the other.

(5) A personisonly to be treated as having obtained his property for value
in a case where he gave unexecuted consideration if the consideration has
become executed consideration.

General interpretation.
20.(1) Inthis Schedule-
“cash” has the meaning given by paragraph 1;
“criminal conduct” means conduct which constitutes an offence in
Gibraltar, or would constitute an offence in Gibraltar if it occurred
there;

“forfeiture order” has the meaning given by paragraph 7;

“interest”, in relation to land means any legal estate and any equitable
interest or power;

“interest”, in relation to property other than land, includes any right
(including aright to possession of the property);

“part”, in relation to property, includes a portion;

“property obtained through terrorism” has the meaning given by paragraph
12,
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“property earmarked as terrorist property” is to be read in accordance with
Part 5;

“terrorist cash” has the meaning given by paragraph 1;
“UK Act” means the Terrorism Act 2000 of the United Kingdom;
“value” means market value.

(2) Paragraphs 18 and 19 and the following provisions apply for the purposes
of this Schedule.

(3) For the purpose of deciding whether or not property was earmarked as
terrorist property at any time (including times before commencement), it isto
be assumed that this Schedule was in force at that and any other relevant time.

(4) References to anything done or intended to be done for the purposes of
terrorism include anything done or intended to be done for the benefit of a
proscribed organisation.

(5) An organisation’s resources include any cash which is applied or made
available, or isto be applied or made available, for use by the organisation.

(6) Proceedings against any person for an offence are concluded when-
(8 thepersonis convicted or acquitted;
(b) the prosecution is discontinued; or
(c) the jury is discharged without a finding otherwise than in

circumstances where the proceedings are continued without a
jury.
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SCHEDULE 5
FREEZING ORDERS

Section 64
I nter pretation.
1. References in this Schedule to a person specified in a freezing order as a
person to whom or for whose benefit funds are not to be made available are to
be read in accordance with section 64(4).
Funds.
2. A freezing order may include provision that funds include gold, cash,
deposits, securities (such as stocks, shares and debentures) and such other
matters as the order may specify.

Making funds available.

3.(1) A freezing order must include provision asto the meaning (inrelation
to funds) of making available to or for the benefit of a person.

(2) In particular, an order may provide that the expression includes—
(& allowing aperson to withdraw from an account;
(b) honouring a cheque payable to a person;
(c) crediting a person's account with interest;

(d) releasing documents of title (such as share certificates) held on
a person's behalf;

(e) making available the proceeds of realisation of a person's
property;

(f) making a payment to or for a person’s benefit (for instance,
under a contract or as a gift or under any enactment such as the
enactments relating to social security);

(g) such other acts as the order may specify.
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Licences.

4.(1) A freezing order must include-

@

(b)

provision for the granting of licences authorising funds to be
made available;

provision that a prohibition under the order is not to apply if
funds are made available in accordance with alicence.

(2) In particular, an order may provide-

@

(b)

(©)

(d)

()

(f)

(®))

(h)
(i)
()
(k)

that alicence may be granted generally or to a specified person
or persons or description of persons;

that alicence may authorise funds to be made availableto or for
the benefit of persons generally or a specified person or persons
or description of persons;

that a licence may authorise funds to be made available
generaly or for specified purposes;

that alicence may be granted in relation to funds generally or to
funds of a specified description;

for a licence to be granted in pursuance of an application or
without an application being made;

for the form and manner in which applications for licences are
to be made;

for licencesto be granted by the Minister or a person authorised
by the Minister;

for the form in which licences are to be granted;
for licences to be granted subject to conditions;
for licences to be of adefined or indefinite duration;

for the charging of a fee to cover the administrative costs of
granting alicence;
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(N

for the variation and revocation of licences.

Infor mation and documents.

5.(1) A freezing order may include provision that a person-

(@

(b)

must provide information if required to do so and it is
reasonably needed for the purpose of ascertaining whether an
offence under the order has been committed;

must produce a document if required to do so and it is
reasonably needed for that purpose.

(2) In particular, an order may include-

@

(b)

(©

(d)

(€)

(f)

(®))

provision that a requirement to provide information or to
produce a document may be made by the Minister or a person
authorised by the Minister;

provision that information must be provided, and a document
must be produced, within a reasonable period specified in the
order and at a place specified by the person requiring it;

provision that the provision of information is not to be taken to
breach any restriction on the disclosure of information (however
imposed);

provision restricting the use to which information or adocument
may be put and the circumstancesin which it may be disclosed;

provision that a requirement to provide information or produce
a document does not apply to privileged information or a
privileged document;

provision that information is privileged if the person would be
entitled to refuse to provide it on grounds of legal professional
privilege in proceedings in the Supreme Court;

provision that a document is privileged if the person would be

entitled to refuse to produce it on grounds of legal professional
privilege in proceedings in the Supreme Court;
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(h) provision that information or adocument held with the intention
of furthering a criminal purpose is not privileged.

Disclosur e of infor mation.

6.(1) A freezing order may include provision requiring a person to disclose
information as mentioned bel ow if the following three conditions are satisfied.

(2) Thefirst condition is that the person required to disclose is specified or
falls within a description specified in the order.

(3) The second condition is that the person required to disclose knows or
suspects, or has grounds for knowing or suspecting, that a person specified in
the freezing order as a person to whom or for whose benefit funds are not to
be made available-

(@ isacustomer of his or has been a customer of his at any time
since the freezing order came into force; or

(b) is a person with whom he has dealings in the course of his
business or has had such dealings at any time since the freezing
order came into force.

(4) Thethird condition isthat the information-

(8 on which the knowledge or suspicion of the person required to
disclose is based; or

(b) which gives grounds for his knowledge or suspicion, came to
him in the course of abusinessin the regulated sector.

(5) The freezing order may require the person required to disclose to make
adisclosure to the Minister of that information as soon as is practicable after
it comesto him.

(6) The freezing order may include-

(8 provision that Schedule 2 is to have effect for the purpose of
determining what is a business in the regulated sector;

(b) provision that the disclosure of information is not to be taken to
breach any restriction on the disclosure of information (however
imposed);
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(©

(d)

()

(f)

Offences.

provision restricting the use to which information may be put
and the circumstances in which it may be disclosed by the
Minister;

provision that the requirement to disclose information does not

apply to privileged information;

provision that information is privileged if the person would be
entitled to refuse to disclose it on grounds of legal professional
privilege in proceedings in the Supreme Court;

provision that information held with the intention of furthering
acriminal purpose is not privileged.

7.(1) A freezing order may include any of the provisions set out in this

paragraph.

(2) A person commits an offence if he fails to comply with a prohibition
imposed by the order.

(3) A person commits an offence if he engages in an activity knowing or
intending that it will enable or facilitate the commission by another person of
an offence under a provision included under subparagraph (2).

(4) A person commits an offenceif-

(@

(b)

(©)

he fails without reasonable excuse to provide information, or to
produce a document, in response to a requirement made under
the order;

he provides information, or produces a document, which he
knows is false in a material particular in response to such a
requirement or with a view to obtaining a licence under the
order;

he recklessly provides information, or produces a document,
which is false in a material particular in response to such a
requirement or with a view to obtaining a licence under the
order;
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(d) he fails without reasonable excuse to disclose information as
required by a provision included under paragraph 6.

(5) A person does not commit an offence under a provision included under
subparagraph (2) or (3) if he provesthat he did not know and had no reason to
suppose that the person to whom or for whose benefit funds were made
available, or were to be made available, was the person (or one of the persons)
specified in the freezing order as a person to whom or for whose benefit funds
are not to be made available.

(6) A person guilty of an offence under a provision included under
subparagraph (2) or (3) isliable-

(@ on summary conviction, to imprisonment for a term not
exceeding 6 months or to a fine not exceeding the statutory
maximum or to both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding 2 years or to afine or to both.

(7) A person guilty of an offence under a provision included under
subparagraph (4) isliable on summary conviction to imprisonment for aterm
not exceeding 6 months or to afine not exceeding level 5 on the standard scale
or to both.

Offences:. procedure.

8.(1) A freezing order may include any of the provisions set out in this
paragraph.

(2) Proceedings for an offence under the order are not to be ingtituted in
except by or with the consent of the Attorney General.

(3) Despite anything in section 65 of the Magistrates Courts Act
(information to be laid within 6 months of offence) an information relating to
an offence under the order which istriable by the magistrates' court may be so
tried if it islaid at any time in the period of one year starting with the date of
the commission of the offence.

Offences by bodies corporate etc.

9.(1) A freezing order may include any of the provisions set out in this
paragraph.
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(2) If an offence under the order-
(& iscommitted by abody corporate; and
(b) is proved to have been committed with the consent or
connivance of an officer, or to be attributable to any neglect on

his part,

he as well as the body corporate is guilty of the offence and liable to be
proceeded against and punished accordingly.

(3) These are officers of a body corporate-

(8 a director, manager, secretary or other similar officer of the
body;

(b) any person purporting to act in any such capacity.

(4) |If the affairs of a body corporate are managed by its members
subparagraph (2) applies in relation to the acts and defaults of a member in
connection with his functions of management as if he were an officer of the
body.

Compensation.
10.(1) A freezing order may include provision for the award of compensation
to or on behalf of a person on the grounds that he has suffered loss as a result
of -

(8 theorder;

(b) thefact that alicence has not been granted under the order;

(c) the fact that a licence under the order has been granted on
particular terms rather than others;

(d) the fact that a licence under the order has been varied or
revoked.

(2) In particular, the order may include-

(8 provision about the person who may make aclaim for an award;
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(b)

(©)
(d)

()

()
(©))
(h)

provision about the person to whom a claim for an award is to
be made (which may be provision that it is to be made to the
Supreme Court);

provision about the procedure for making and deciding aclaim;

provision that no compensation is to be awarded unless the
claimant has behaved reasonably (which may include provision
requiring him to mitigate his loss, for instance by applying for
alicence);

provision that compensation must be awarded in specified
circumstances or may be awarded in specified circumstances
(which may include provision that the circumstances involve
negligence or other fault);

provision about the amount that may be awarded;
provision about who isto pay any compensation awarded;
provision about how compensation is to be paid (which may

include provision for payment to a person other than the
claimant).

Minister’s duty to give reasons.

11.(2) A freezing order must include provision that if-

@

(b)

a person is specified in the order as a person to whom or for
whose benefit funds are not to be made available; and

he makesawritten request to the Minister to give him the reason
why he is so specified, as soon as is practicable the Minister
must give the person the reason in writing.

(2) Subparagraph (1) does not apply if, or to the extent that, particulars of
the reason would not be required to be disclosed to the applicant in
proceedings to set aside the freezing order.
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SCHEDULE 7
FINANCIAL INFORMATION
section 80

Orders.
1.(1) Where an order has been made under this paragraph in relation to a
terrorist investigation, a police officer named in the order may require a
financial ingtitution to which the order applies to provide customer
information for the purposes of the investigation.

(2) Theorder may provide that it applies to-

(@ dl financial institutions;

(b) aparticular description, or particular descriptions, of financial
institutions; or

(c) a particular financial ingtitution or particular financial
institutions.

(3) Theinformation shall be provided-

(@ in such manner and within such time as the constable may
specify; and

(b) notwithstanding any restriction on the disclosure of
information imposed by statute or otherwise.

(4) An ingtitution which fails to comply with a requirement under this
paragraph shall be guilty of an offence.

(5) It is a defence for an institution charged with an offence under
subparagraph (4) to prove-

(@ that the information required was not in the institution's
possession; or

(b) that it was not reasonably practicable for the institution to
comply with the requirement.

(6) Aninstitution guilty of an offence under subparagraph (4) shall be liable
on summary conviction to a fine not exceeding level 5 on the standard scale.
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Procedure.

2. An order under paragraph 1 may be made only on the application of—
(8 apolice officer of at least the rank of superintendent; or
(b) the Attorney General.

3. Anorder under paragraph 1 may be made only by the stipendiary magistrate
or ajudge of the Supreme Court.

Criteriafor making an order.

4. An order under paragraph 1 may be made only if the person making it is
setisfied that—

(8 theorderissought for the purposesof aterrorist investigation;

(b) thetracing of terrorist property is desirable for the purposes of
the investigation; and

(c) theorder will enhance the effectiveness of the investigation.
Financial institution.
5.(1) Inthis Schedule “financial institution”—

(8 hasthe meaning attributed to it in section 7(1) of the Proceeds
of Crime Act 2015;

(b) includes meaning attributed to “relevant financial business” in
section 9(1) of the Proceeds of Crime Act 2015; and

(¢) includes the meaning attributed to “credit institution” in
section 7(1) of the Proceeds of Crime Act 2015.

(2) The Minister may by order provide for a class of person-

(8 tobeafinancia ingtitution for the purposes of this Schedule;
or
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(b)

to cease to be a financial institution for the purposes of this
Schedule.

(4) Aningtitution which ceases to be afinancial institution for the purposes
of this Schedule shall continue to be treated as a financial ingtitution for the
purposes of any requirement under paragraph 1 to provide customer
information which relates to a time when the ingtitution was a financial

institution.

Customer infor mation.

6.(1) Inthis Schedule “customer information” means (subject to subparagraph

Q)-
(@

(b)
(©)
(d)
(€)
(f)

(©))

(h)

information whether a business relationship exists or existed
between a financial institution and a particular person (“a
customer”);

a customer’s account number;

a customer’s full name;

a customer’s date of birth;

a customer’s address or former address;

the date on which a business rel ationship between a financial
institution and a customer begins or ends;

any evidence of a customer’s identity obtained by a financial
institution in pursuance of or for the purposes of any
legislation relating to money laundering; and

the identity of a person sharing an account with a customer.

Offence by body cor por ate, etc.

7.(1) This paragraph applies where an offence under paragraph 1(3) is
committed by an institution and it is proved that the offence-

@

was committed with the consent or connivance of an officer
of the institution; or
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(b) was attributable to neglect on the part of an officer of the
institution.

(2) The officer, aswell asthe institution, shall be guilty of the offence.

(3) Whereanindividua isconvicted of an offence under paragraph 1(3) by
virtue of this paragraph, he shall be liable on summary conviction to
imprisonment for a term not exceeding 6 months, to afine not exceeding level
5 on the standard scale or to both.

(4) Inthe case of an institution which is a body corporate, in this paragraph
“officer” includes—

(@) adirector, manager or secretary;

(b) aperson purporting to act as a director, manager or secretary;
and

(c) if the affairs of the body are managed by its members, a
member.

(5) In the case of an institution which is a partnership, in this paragraph
“officer” means a partner.

(6) Inthe caseof aninstitution which isan unincorporated association (other
than a partnership), in this paragraph “officer” means a person concerned in
the management or control of the association.

Self-incrimination.
8.(1) Customer information provided by a financial institution under this
Schedule shall not be admissible in evidence in criminal proceedings against
the institution or any of its officers or employees.

(2) Subparagraph (1) shall not apply in relation to proceedingsfor an offence

under paragraph 1(3) (including proceedings brought by virtue of paragraph
(7).
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SCHEDULE 8
ACCOUNT MONITORING ORDERS
section 81

I ntroduction.
1.(2) This paragraph applies for the purposes of this Schedule.

(2) A judgeisa stipendiary magistrate.

(3) The court isthe Supreme Court.

(4) An appropriate officer is a police officer.

(5) “Financial institution” has the same meaning as in Schedule 7.

Account monitoring orders.

2.(1) A judge may, on an application made to him by an appropriate officer,
make an account monitoring order if he is satisfied that—

(@) theorderissought for the purposesof aterrorist investigation;

(b) thetracing of terrorist property is desirable for the purposes of
the investigation; and

(c) theorder will enhance the effectiveness of the investigation.
(2) The application for an account monitoring order must state that the order
issought against the financial institution specified inthe applicationinrelation
to information which-
() relatesto an account or accounts held at the institution by the
person specified in the application (whether solely or jointly
with another); and

(b) isof the description so specified.

(3) Theapplication for an account monitoring order may specify information
relating to—
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(@ all accounts held by the person specified in the application for
the order at the financial institution so specified;

(b) aparticular description, or particular descriptions, of accounts
so held; or

(c) aparticular account, or particular accounts, so held.

(4) An account monitoring order is an order that the financial institution
specified in the application for the order must—

(&) for the period specified in the order;

(b) inthe manner so specified;

(c) ator by the time or times so specified; and
(d) at the place or places so specified,

provide information of the description specified in the application to an
appropriate officer.

(5) The period stated in an account monitoring order must not exceed the
period of 90 days beginning with the day on which the order is made.

Applications.

3.(1) An application for an account monitoring order may be made ex parte
to ajudge in chambers.

(2) The description of information specified in an application for an account
monitoring order may be varied by the person who made the application.

(3) If the application was made by a police officer, the description of
information specified in it may be varied by a different police officer.

Discharge or variation.

4.(1) An application to discharge or vary an account monitoring order may be
made to the court by—

(8) the person who applied for the order;
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(b) any person affected by the order.

(2) If the application for the account monitoring order was made by a police
officer, an application to discharge or vary the order may be made by a
different police officer.

(3) The court-

(@ may discharge the order;

(b) may vary the order.
Rules of court.
5. Rules of court may make provision as to the practice and procedure to be
followed in connection with proceedings relating to account monitoring
orders.
Effect of orders.

6.(1) Anaccount monitoring order has effect asif it were an order of the court.

(2) An account monitoring order has effect in spite of any restriction on the
disclosure of information (however imposed).

Statements.
7.(1) A statement made by a financial institution in response to an account
monitoring order may not be used in evidence against it in criminal
proceedings.
(2) But subparagraph (1) does not apply-
(@ inthe case of proceedings for contempt of court;
(b) inthecaseof proceedings under section 56 where the financial
institution has been convicted of an offence under any of
sections 35 to 39;
(c) onaprosecution for an offence where, in giving evidence, the

financial institution makes a statement inconsistent with the
statement mentioned in subparagraph (1).
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(3) A statement may not be used by virtue of subparagraph (2)(c) against a
financial ingtitution unless-

(8 evidencerelating to it is adduced; or
(b) aquestionrelating to it is asked,

by or on behalf of the financial institution in the proceedings arising out of the
prosecution.
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SCHEDULE 9
DETENTION - TREATMENT, REVIEW AND EXTENSION

section 85
Part 1
Treatment of persons detained under section 85

Place of detention.

1.(1) The Minister shall designate places at which persons may be detained
under Schedule 10 or under section 85.

(2) In this Schedule a reference to a police station includes a reference to
any place which the Minister has designates under subparagraph (1) asaplace
where a person may be detained under section 85.

(3) Where a person is detained under Schedule 10, he may be taken in the
custody of an examining officer or of a person acting under an examining
officer’s authority to and from any place where his attendance is required for
the purpose of -

(@ hisexamination under that Schedule;
(b) establishing his nationality or citizenship; or

(c) making arrangements for his admission to a country or territory
outside Gibraltar.

(4) A police officer who arrests a person under section 85 shall take him as
soon asis reasonably practicable to the police station which the police officer
considers the most appropriate.

(5) In this paragraph “examining officer” has the meaning given in Schedule
10.

I dentification.

2.(1) An authorised person may take steps which are reasonably necessary
for—

(8 photographing the detained person;

(b) measuring him; or
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(c) identifying him.
(2) In subparagraph (1) “authorised person” means any of the following—
(& apolice officer;
(b) aprison officer;
(c) aperson authorised by the Minister; and

(d) inthecase of aperson detained under Schedule 10 an examining
officer within the meaning of that Schedule.

(3) This paragraph does not confer the power to take fingerprints, non-
intimate samples or intimate samples (within the meaning of paragraph 15
below.

Status.

3. A detained person shall be deemed to be in legal custody throughout the
period of his detention.

Rights.
4.(1) Subject to paragraph 6, a person detained under Schedule 10 or section
85 at a police station shall be entitled, if he so requests, to have one named
person informed as soon as is reasonably practicable that he is being detained
there.
(2) The person named must be—-
(@ afriend of the detained person;

(b) arelative; or

(c) aperson who is known to the detained person or who is likely
to take an interest in his welfare.

(3) Where adetained person istransferred from one place to another, he shall

be entitled to exercise the right under this paragraph in respect of the place to
which heistransferred.
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L egal assistance.

5.(1) Subject to paragraphs 6 and 7, a person detained under Schedule 10 or
section 85 shall be entitled, if he so requests, to consult alawyer as soon asis
reasonably practicable, privately and at any time.

(2) Wherearequest is made under subparagraph (1), the request and the time
at which it was made shall be recorded.

Delay in infor ming named per son.

6.(1) Subject to subparagraph (2), a police officer of at least the rank of
superintendent may authorise a delay-

(& in informing the person named by a detained person under
paragraph 4;

(b) in permitting a detained person to consult a solicitor under
paragraph 5.

(2) Where a person is detained under section 85 he must be permitted to
exercise his rights under paragraphs 4 and 5 before the end of the period
mentioned in subsection (3) of that section.

(3) Subject to subparagraph (5), a police officer may give an authorisation
under subparagraph (1) only if he has reasonable grounds for believing-

(& in the case of an authorisation under subparagraph (1)(a), that
informing the named person of the detained person’s detention
will any of the consequences specified in subparagraph (4); or

(b) in the case of an authorisation under subparagraph (1)(b), that
the exercise of the right under paragraph 5 at the time when the
detained person desires to exercise it will have any of the
consequences specified in subparagraph (4).

(4) Those consequences are—

(8 interference with or harm to evidence of a serious offence;

(b) interference with or physical injury to any person;
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(©

(d)

(€)

(f)

(9

the aerting of persons who are suspected of having committed
a serious offence but who have not been arrested for it;

the hindering of the recovery of property obtained as a result of
a serious offence or in respect of which aforfeiture order could
be made under section 56;

interference with the gathering of information about the
commission, preparation or instigation of acts of terrorism;

the alerting of a person and thereby making it more difficult to
prevent an act of terrorism; and

the alerting of a person and thereby making it more difficult to
secure a person's apprehension, prosecution or conviction in
connection with the commission, preparation or instigation of
an act of terrorism.

(5) A police officer may also give an authorisation under subparagraph (1)
if he has reasonable grounds for believing that-

@

(b)

the detained person has benefited from his criminal conduct;
and

the recovery of the value of the property constituting the benefit
will be hindered by-

(i) informing the named person of the detained person's
detention (in the case of an authorisation under

subparagraph (1)(a)); or

(i) the exercise of the right under paragraph 5 (in the case
of an authorisation under subparagraph (1)(b)).

(6) If an authorisation under subparagraph (1) is given orally, the person
giving it shall confirm it in writing as soon as is reasonably practicable.

(7) Where an authorisation under subparagraph (1) is given—

@

(b)

the detained person shall be told the reason for the delay as soon
asisreasonably practicable; and

the reason shall be recorded as soon asisreasonably practicable.

549



TerrorismBill 2017  [B. 27/17]

(8) Wherethe reason for authorising delay ceases to subsist there may be no
further delay in permitting the exercise of the right in the absence of a further
authorisation under subparagraph (1).

(9) In this paragraph, references to a “serious offence” are to an indictable
offence, but also include-

(@ an offence under any of the provisions mentioned in section
84(1)(a) of this Act; and

(b) anattempt or conspiracy to commit an offence under any of the
provisions mentioned in section 84(1)(a).

(10) For the purposes of subparagraph (5) the question whether a person has
benefited from his criminal conduct is to be decided in accordance with Part
1V of the Proceeds of Crime Act 2015.

Supervised legal assistance.
7.(1) A direction under this paragraph may provide that a detained person
who wishes to exercise the right under paragraph 5 may consult alawyer only

in the sight and hearing of a qualified police officer.

(2) A direction under this paragraph may be given where the person is
detained by a police officer of at least the rank of superintendent.

(3) A direction under this paragraph may be given only if the officer giving
it has reasonable grounds for believing-

(a8 that, unless the direction is given, the exercise of the right by
the detai ned person will have any of the consequences specified
in paragraph 6(4); or

(b) that the detained person has benefited from his criminal conduct
and that, unless the direction is given, the exercise of the right
by the detained person will hinder the recovery of the value of
the property constituting the benefit.

(4) In this paragraph “a qualified officer” means a police officer who-

(8 isof atleast the rank of inspector;
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(b) isauniformed officer; and

() in the opinion of the officer giving the direction, has no
connection with the detained person’s case.

(5) A direction under this paragraph shall cease to have effect once the
reason for giving it ceases to subsist.

Fingerprintsand samples.

8.(1) This paragraph applies where a persons is detained under Schedule 10
or section 85.

(2) Fingerprints may be taken from the detained person only if they are taken
by a police officer—

(8 withthe appropriate consent in writing;
(b) without that consent under subparagraph (4).

(3) A non-intimate sample may be taken from the detained person only if it
is taken by a police officer-

(@ withthe appropriate consent in writing;
(b) without that consent under subparagraph (4).

(4) Fingerprints or a non-intimate sample may be taken from the detained
person without the appropriate consent only if—

(8 heisdetained at a police station and a police officer of at least
the rank of superintendent authorises the fingerprints or non-
intimate sample to be taken; or

(b) he has been convicted of arecordable offence.

(5) An intimate sample may be taken from a person detained under section
85, but only if—

(8 heisdetained at a police station;

(b) the appropriate consent is given in writing;
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(©

(d)

apolice officer of at |least the rank of superintendent authorises
the sample to be taken; and

subject to paragraph 11(2) and (3), the sample is taken by a
police officer.

(6) Subject to subparagraph (7) a police officer may give an authorisation
under subparagraph (4)(a) or (5)(c) only if—

@

(b)

in the case of a person detained under section 85, the officer
reasonably suspects that the person has been involved in an
offence under any of the provisions mentioned in section
84(1)(a), and the officer reasonably believes that the
fingerprints or non-intimate sample will tend to confirm or
disprove hisinvolvement; or

in any case in which an authorisation under that subparagraph
may be given, the officer is satisfied that the taking of the
fingerprints or non-intimate sample from the person is
necessary in order to assist in determining whether he falls
within section 84(1)(b).

(7) A palice officer may also give an authorisation under subparagraph (4)(a)
for the taking of fingerprintsif-

@

(b)

he is satisfied that the fingerprints of the detained person will
facilitate the ascertainment of that person'sidentity; and

that person has refused to identify himself or the officer has
reasonable grounds for suspecting that that person is not who he
claimsto be.

(8) If an authorisation under subparagraph (4)(a) or (5)(c) is given oraly,
the person giving it shall confirm it in writing as soon as is reasonably

practicable.

Fingerprints and samples - infor mation.

9.(1) Beforefingerprints or asample are taken from a person under paragraph
8, he shall be informed-

@

that the fingerprints or non-intimate sample may be used for the
purposes of a relevant search (within the meaning given by
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paragraph 14(6)) or for the purposes of section 90 Criminal
Procedure and Evidence Act 2011; and

(b) where the fingerprints or non-intimate sample are to be taken
from a person upon an authorisation given under paragraph
8(3)(a), (4)(a) or (5)(b), of the reason for taking the fingerprints
or non-intimate sample.

(2) Before fingerprints or a non-intimate sample are taken from a person
upon an authorisation given under paragraph 8(5)(a) or (6)(c), he shall be
informed—

(&) that the authorisation has been given;

(b) of the grounds upon which it has been given; and

(c) where relevant, of the nature of the offence in which it is
suspected that he has been involved.

(3) After fingerprints or a non-intimate sample are taken under paragraph 8,
there shall be recorded as soon as is reasonably practicable any of the
following which apply-

(@) the fact that the person has been informed in accordance with
subparagraphs (1) and (2);

(b) thereason referred to in subparagraph (1)(b);
(c) theauthorisation given under paragraph 8(5)(a) or (6)(c);
(d) the grounds upon which that authorisation has been given; and
(e) thefact that the appropriate consent has been given.
Further samples.
10.(1) This paragraph applies where-

(8 two or more non-intimate samples suitable for the same means
of analysis have been taken from a person under paragraph 8;

(b) those samples have proved insufficient; and
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(c) the person has been released from detention.
(2) Anintimate sample may be taken from the person if—
(8 theappropriate consent is given in writing;

(b) apolice officer of at least the rank of superintendent authorises
the sample to be taken; and

(c) subject to paragraph 11(2) and (3), the sample is taken by a
police officer.

(3) Paragraphs 8(7) and (8) and 9 shall apply in relation to the taking of an
intimate sample under this paragraph, and a reference to a person detained
under section 85 shall be taken as a reference to a person who was detained
under section 85 when the non-intimate samples mentioned in subparagraph
(D) (a) were taken.

Refusal of intimate sample.

11.(1) Where appropriate written consent to the taking of an intimate sample
from a person under paragraph 8 or 10 is refused without good cause, in any
proceedings against that person for an offence-

(@ the court, in determining whether to commit him for trial or
whether there is a case to answer, may draw such inferences
from the refusal as appear proper; and

(b) thecourt or jury, in determining whether that person is guilty of
the offence charged, may draw such inferences from the refusal
as appear proper.

(2) An intimate sample other than a sample of urine or a dental impression
may be taken under paragraph 8 or 10 only by aregistered medical practitioner
acting on the authority of a police officer.

(3) An intimate sample which is a dental impression may be taken under
paragraph 8 or 10 only by a registered dentist acting on the authority of a
police officer.

(4) Where a sample of hair other than pubic hair is to be taken under
paragraph 8 the sample may be taken either by cutting hairs or by plucking
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hairs with their roots so long as no more are plucked than the person taking
the sampl e reasonably considers to be necessary for a sufficient sample.

Interpretation of paragraphs8to 11.
12.(1) Inthe application of paragraphs8to 11 in relation to a person detained
the following expressions shall have the meaning given by section 77 of the
Criminal Procedure and Evidence Act 2011-

(@) ‘“appropriate consent”;

(b) “fingerprints”;

() “insufficient”;

(d) “intimate sample”;

() “non-intimate sample”; and

(f) “sufficient”.

(2) In the application of paragraphs 8 to 11 in relation to a person detained
“registered dentist” shall have the meaning given by section 77 of the Criminal
Procedure and Evidence Act 2011 to “registered”;

(3) In the application of section 77(2) of the Criminal Procedure and
Evidence Act 2011 for the purposes of subparagraph (1) of this paragraph, the
reference to the destruction of a sample under section 94A of that Act is a
reference to the destruction of a sample under paragraph 20 of this Schedule.

(4) In paragraph 8 “recordable offence” shall have in relation to a person
detained in Gibratar, the meaning given by section 2 of the Criminal
Procedure and Evidence Act 2011.

Lawyer under Schedule 10.

13.(1) This paragraph applies where a person detained under Schedule 10
reguests to consult a lawyer.

(2) The examining officer may not question the detained person under

paragraph 2 or 3 of Schedule 10 until the person has consulted a lawyer or no
longer wishesto do so.
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(3) Subparagraph (2) does not apply if the examining officer reasonably
believesthat postponing the questioning until then would be likely to prejudice
determination of the relevant matters.

(4) The powers given by paragraph 8 of Schedule 10 (search powers where
a person is questioned under paragraph 2 of Schedule 10) may be used when
questioning is postponed because of subparagraph (2).

(5) Thedetained personis entitled to consult alawyer in person.

(6) Subparagraph (5) does not apply if the examining officer reasonably
believes that the time it would take to consult a lawyer in person would be
likely to prejudice determination of the relevant matters.

(7) Inthat case the examining officer may require any consultation to take
place in another way.

(8) Inthisparagraph “the relevant matters” means the matters the examining
officer seeksto determine under paragraph 2 or 3 of Schedule 10.

Destruction and retention of fingerprints and samples etc
Destruction and retention.
14.(1) This paragraph appliesto—
(8 fingerprintstaken under paragraph 8; and

(b) a DNA profile derived from a DNA sample taken under
paragraph 8 or 10.

(2) Fingerprints, relevant physical data and DNA profiles to which this
paragraph applies (“paragraph 14 material””) must be destroyed if it appearsto
the Commissioner of Police that—

(@ thetaking or providing of the material or, in the case of aDNA
profile, the taking of the sample from which the DNA profile
was derived, was unlawful; or

(b) the material was taken or provided, or (in the case of a DNA
profile) was derived from a sample taken, from a person in
connection with that person's arrest under section 85 and the
arrest was unlawful or based on mistaken identity.
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(3) Inany other case, paragraph 14 material must be destroyed unlessit is
retained under any power conferred by paragraphs 15 to 18.

(4) Paragraph 14 material which ceases to be retained under a power
mentioned in subparagraph (3) may continue to be retained under any other
such power which appliesto it.

(5) Nothing in this paragraph prevents a relevant search, in relation to
paragraph 14 material, from being carried out within such time as may
reasonably be required for the search if the Commissioner of Police considers
the search to be desirable.

(6) For the purposes of subparagraph (5), “a relevant search” is a search
carried out for the purpose of checking the material against—

(8 other fingerprints or samples taken under paragraph 8 or 10 or
a DNA profile derived from such a sample;

(b) any of the fingerprints, samples and information mentioned in
section 90 of the Police and Criminal Evidence Act 2011
(Fingerprints and samples: Speculative searches.).

Paragraph 14 material where detained under s. 85.

15.(1) This paragraph applies to paragraph 14 material relating to a person
who is detained under section 85.

(2) Inthe case of aperson who has previously been convicted of arecordable
offence (other than a single exempt conviction), or is so convicted before the
end of the period within which the material may be retained by virtue of this
paragraph, the material may be retained indefinitely.

(3) In the case of a person who has no previous convictions, or only one
exempt conviction, the material may be retained until the end of the retention
period specified in subparagraph (4).

(4) Theretention period is-

(& inthe case of fingerprints or relevant physical data, the period

of 3 years beginning with the date on which the fingerprints or
relevant physical data were taken or provided; and
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(b) in the case of a DNA profile, the period of 3 years beginning
with the date on which the DNA sample from which the profile
was derived was taken (or, if the profile was derived from more
than one DNA sample, the date on which the first of those
samples was taken).

(5) The Commissioner of Police may apply to the magistrates’ court for an
order extending the retention period.

(6) An application for an order under subparagraph (5) must be made within
the period of 3 months ending on the last day of the retention period.

(7) An order under subparagraph (5) may extend the retention period by a
period which—

(8 begins with the date on which the material would otherwise be
reguired to be destroyed under this paragraph; and

(b) ends with the end of the period of 2 years beginning with that
date.

(8) Thefollowing persons may appeal to the Supreme Court against an order
under subparagraph (5), or arefusal to make such an order—

(@ the Commissioner;
(b) the person from whom the material was taken.
Paragraph 14 material where detained under Schedule 10.

16.(1) This paragraph applies to paragraph 14 material relating to a person
who is detained under Schedule 10.

(2) Inthe case of aperson who has previously been convicted of arecordable
offence (other than a single exempt conviction), or is so convicted before the
end of the period within which the material may be retained by virtue of this
paragraph, the material may be retained indefinitely.

(3) In the case of a person who has no previous convictions, or only one
exempt conviction, the material may be retained until the end of the retention
period specified in subparagraph (4).

(4) Theretention period is-
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@

(b)

in the case of fingerprints or relevant physical data, the period
of 6 months beginning with the date on which the fingerprints
or relevant physical data were taken or provided; and

in the case of a DNA profile, the period of 6 months beginning
with the date on which the DNA sample from which the profile
was derived was taken (or, if the profile was derived from more
than one DNA sample, the date on which the first of those
samples was taken).

Recor dable offence.

17.(1) For the purposes of paragraphs 15 and 16, a person is to be treated as
having been convicted of an offenceif in relation to a recordable offence-

(@

(b)

(©

the person has been given a caution in respect of the offence
which, at the time of the caution, the person has admitted,;

the person has been found not guilty of the offence by reason of
insanity;

the person has been found to be under a disability and to have
done the act charged in respect of the offence.

(2) Paragraphs 15, 16 and this paragraph, so far as they relate to persons
convicted of an offence, have effect despite anything in Part 25 of the Criminal
Procedure and Evidence Act 2011.

(3) For the purposes of paragraphs 15 and 16—

@

(b)

a person has no previous convictions if the person has not
previously been convicted in Gibraltar of a recordable offence;
and

if the person has previously been convicted of a recordable
offence in Gibraltar, the conviction is exempt if it isin respect
of a recordable offence, other than a qualifying offence,
committed when the person was aged under 18.

(4) If apersonis convicted of more than one offence arising out of asingle
course of action, those convictions are to be treated as a single conviction for
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the purposes of calculating under paragraph 15 or 16 whether the person has
been convicted of only one offence.

(5) Nothingin paragraph 15 or 16 preventsthe start of anew retention period
in relation to paragraph 14 material if a person is detained again under section
85 or (as the case may be) Schedule 10 when an existing retention period
(whether or not extended) is till in forcein relation to that material.
Security deter mination.

18.(1) Paragraph 14 material may be retained for as long as a security
determination made by the Commissioner of the Police has effect in relation
toit.

(2) A security determination is made if the Commissioner of Police
determinesthat it is necessary for any paragraph 14 material to be retained for
the purposes of security.

(3) A security determination by a police officer of at least the rank of
superintendent—

(@ must be made in writing by the superintendent;

(b) has effect for amaximum of 2 years beginning with the date on
which the determination is made; and

(c) may berenewed.
Destruction of paragraph 14 material.
19.(1) If fingerprints or relevant physical data are required by paragraph 14
to be destroyed, any copies of the fingerprints or relevant physical data held
by the Royal Gibraltar Police must also be destroyed.

(2) If aDNA profile is required by paragraph 14 to be destroyed, no copy
may be retained by the Royal Gibraltar Police except in aform which does not
include information which identifies the person to whom the DNA profile
relates.

Destruction of samplestaken under paragraph 8 or 10.

20.(1) This paragraph applies to samples taken under paragraph 8 or 10.

560



TerrorismBill 2017  [B. 27/17]

(2) Samples which this paragraph applies must be destroyed if it appearsto
the Commissioner of Police that—

(a8 thetaking of the sample was unlawful; or

(b) the sample was taken from a person in connection with that
person's arrest under section 85 and the arrest was unlawful or
based on mistaken identity.

(3) Subject to this, the rule in subparagraph (4) or, as the case may be, (5)
applies.

(4) A DNA sample to which this paragraph applies must be destroyed—
(8 assoonasaDNA profile has been derived from the sample; or

(b) if sooner, before the end of the period of 6 months beginning
with the date on which the sample was taken.

(5) Any other sample to which this paragraph applies must be destroyed
before the end of the period of 6 months beginning with the date on which it
was taken.

(6) The Commissioner of Police may apply to the magistrates’ court for an
order to retain a sample to which this paragraph applies beyond the date on
which the sample would otherwise be required to be destroyed by virtue of
subparagraph (4) or (5) if—

(8 the sample was taken from a person detained under section 85
in connection with theinvestigation of a qualifying offence; and

(b) the Commissioner of Police considers that the condition in
subparagraph (7) is met.

(7) Thecondition isthat, having regard to the nature and compl exity of other
material that is evidence in relation to the offence, the sample is likely to be
needed in any proceedings for the offence for the purposes of-

(a8 disclosureto, or use by, adefendant; or

(b) responding to any challenge by a defendant in respect of the
admissibility of material that is evidence on which the
prosecution proposesto rely.
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(8) An application under subparagraph (6) must be made before the date on
which the sample would otherwise be required to be destroyed by virtue of
subparagraph (4) or (5).

(9) If, on an application made by the Commissioner of Police under
subparagraph (6), the magistrates’ court is satisfied that the condition in
subparagraph (7) ismet, it may make an order under this subparagraph which—

(@ allows the sample to be retained for a period of 12 months
beginning with the date on which the sample would otherwise
be required to be destroyed by virtue of subparagraph (4) or (5);
and

(b) may be renewed, on one or more occasions, for afurther period
of not morethan 12 months from the end of the period when the
order would otherwise cease to have effect.

(10) An application for an order under subparagraph (9) (other than an
application for renewal)—

(@ may be made without notice of the application having been
given to the person from whom the sample was taken; and

(b) may be heard and determined in private in the absence of that
person.

(11) A sample retained by virtue of an order under subparagraph (9) must
not be used other than for the purposes of any proceedings for the offencein
connection with which the sample was taken.

(12) A sample that ceases to be retained by virtue of an order under
subparagraph (9) must be destroyed.

(13) Nothing in this paragraph prevents a relevant search, in relation to
samples to which this paragraph applies, from being carried out within such
time as may reasonably be required for the search if the Commissioner of
Police considers the search to be desirable.

(14) Inthis paragraph-

“relevant search” has the meaning given by paragraph 14(6).
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Uses of paragraph 14 and 20 material.

21.(1) Any material to which paragraph 14 or 20 applies must not be used
other than—

(8 intheinterests of security;
(b) for the purposes of aterrorist investigation;

(c) for purposesrelated to the prevention or detection of crime, the
investigation of an offence or the conduct of a prosecution; or

(d) for purposesrelated to the identification of adeceased person or
of the person to whom the material relates.

(2) Subject to subparagraph (1), a relevant search may be carried out in
relation to material to which paragraph 14 or 20 applies if the Commissioner
of Police considers the search to be desirable.

(3) Material which is required by paragraph 14 or 20 to be destroyed must
not at any time after it is required to be destroyed be used-

(@ inevidence against the person to whom the material relates; or
(b) for the purposes of the investigation of any offence.
(4) Inthis paragraph—
(8 thereferenceto using material includes a reference to allowing
any check to be made against it and to disclosing it to any

person;

(b) the reference to crime includes a reference to any conduct
which-

(i) congtitutes one or more criminal offences (whether
under the law Gibraltar or of a country or territory
outside Gibraltar); or

(i) is, or corresponds to, any conduct which, if it all took

place in Gibraltar, would constitute one or more
criminal offences;
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(c) the references to an investigation and to a prosecution include
references, respectively, to any investigation outside Gibraltar
of any crime or suspected crime and to a prosecution brought in
respect of any crime in a country or territory outside Gibraltar;
and

(d) “relevant search” has the meaning given by paragraph 14(6).
Relation between paragraphs 14 to 21 and section 85.

22.(1) Paragraphs 14 to 21 do not apply to material relating to a person
detained under section 85 which is, or may become, disclosable under-

(@ theCrimina Procedure and Evidence Act 2011; or

(b) acode of practice prepared under section 687 of that Act and in
operation by virtue of an order under section 690 of that Act.

(2) A sample that—
(@) fallswithin subparagraph (1); and
(b) but for that subparagraph would be required to be required to be
destroyed under paragraph 20, must not be used other than for
the purposes of any proceedings for the offence in connection
with which the sample was taken.

(3) A sample that once fell within subparagraph (1) but no longer does, and
so becomes a sample to which paragraph 20 applies, must be destroyed
immediately if the time specified for its destruction under that paragraph has
already passed.

Definitions - paragraphs 14 to 22.
23. In paragraphs 14 to 22—

“DNA profile” means any information derived from a DNA sample;

“DNA sample” means any material that has come from a human body
and consists of or includes human cells;

“fingerprints” has the meaning given by section 77 of the Criminal
Procedure and Evidence Act 2011;
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“paragraph 14 material” has the meaning given by paragraph 14(2);

“recordable offence” has the meaning given by section 2 of the
Criminal Procedure and Evidence Act 2011,

“relevant physical data” means any-
@ fingerprint;
(b) pam print;

(© print or impression other than those mentioned in
paragraph (a) and (b) above, of an external part of the
body;

(d) record of a person’s skin on an external part of the
body.

Part 2
Review of detention under Schedule 10

General requirements.

24.(1) A person’s detention under Schedule 10 must be periodically reviewed
by areview officer.

(2) Thefirst review must be carried out before the end of the period of one
hour beginning with the person's detention under that Schedule.

(3) Subsequent reviews must be carried out at intervals of not more than two
hours.

(4) The review officer may authorise a person's continued detention under
Schedule 10 for longer than four hours only if, in addition, the review officer
holds a reasonable suspicion that the person falls within the description of a
“terrorist” within the meaning of section 84(1)(b). The reasonable suspicion
must be based on circumstance or information that give rise to the reasonable
suspicion.

(5) If onareview under this paragraph the review officer does not authorise
a person's continued detention, the person must be released, unless detained
under another power.
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(6) InthisPart of this Schedule “review officer” means a senior officer who
has not been directly involved in questioning the detained person under
paragraph 2 or 3 of Schedule 10.

(7) “Senior officer” means—

(& a police officer, a police officer of a higher rank than the
examining officer;

(b) where the examining officer is customs officer, an customs
officer of a higher grade than the examining officer; and

(c) wherethe examining officer isaborders and coastguard officer,
a border and coastguard officer of a higher grade than the
examining officer.

(8 The Minister must under paragraph 6 of Schedule 15 issue a code of
practice about reviews under this Part of this Schedule.

(90 The code of practice must include provision about training to be
undertaken by persons who are to act as review officers.

Representations.

25.(1) Before determining whether to authorise a person's continued
detention, a review officer must give either of the following persons an
opportunity to make representations about the detention—

(8 the detained person; or

(b) asolicitor representing the detained person who is available at
the time of the review.

(2) Representations may be oral or written.
(3) A review officer may refuse to hear ora representations from the

detained person if the officer considers that the detained person is unfit to
make representations because of the detained person's condition or behaviour.
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Rights.

26.(1) Where areview officer authorises continued detention the officer must
inform the detained person—

@

(b)

of any of the detained person's rights under paragraphs 6 and 7
which have not yet been exercised; and

if the exercise of any of those rights is being delayed in
accordance with the provisions of paragraph 8, of the fact that
it is being delayed.

(2) Whereareview of aperson's detention isbeing carried out at atime when
the person's exercise of aright under paragraph 6 or 7 is being delayed-

(@

(b)

Record.

the review officer must consider whether the reason or reasons
for which the delay was authorised continue to subsist; and

if in the review officer's opinion the reason or reasons have
ceased to subsist, the review officer must inform the officer who
authorised the delay of that opinion, unless the review officer
was that officer.

27.(1) A review officer carrying out a review must make a written record of
the outcome of the review and of any of the following which apply-

(@

(b)

(©

(d)

the fact that the officer is satisfied that continued detention is
necessary for the purposes of exercising a power under
paragraph 2 or 3 of Schedule 10;

the fact that the detained person has been informed as required
under paragraph 26(1);

the officer's conclusion on the matter considered under
paragraph 26(2)(a); and

the fact that the officer has taken action under paragraph
26(2)(b).
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(2) Thereview officer must inform the detained person whether the officer
is authorising continued detention, and if so that the officer is satisfied that
continued detention is necessary for the purposes of exercising a power under
paragraph 2 or 3 of Schedule 10.

(3) Subparagraph (2) does not apply where the detained person is-

(8 incapable of understanding what is said;
(b) violent or likely to become violent; or
() inurgent need of medical attention.
Part 3
Review of detention under section 85.
Requirement.

28.(1) A person'sdetention shall be periodically reviewed by areview officer.

(2) Thefirst review shall be carried out as soon as is reasonably practicable
after the time of the person's arrest.

(3) Subseguent reviews shall, subject to paragraph 29, be carried out at
intervals of not more than 12 hours.

(4) No review of a person's detention shall be carried out after a warrant
extending his detention has been issued under Part 4.

Postponement.

29.(1) A review may be postponed if at the latest time at which it may be
carried out in accordance with paragraph 28-

(@) the detained person is being questioned by a police officer and
an officer is satisfied that an interruption of the questioning to
carry out the review would prejudice the investigation in
connection with which the person is being detained;

(b) no review officer isreadily available; or

(c) itisnot practicablefor any other reason to carry out the review.
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(2) Where a review is postponed it shall be carried out as soon as is
reasonably practicable.

(3) For the purposes of ascertaining the time within which the next review
isto be carried out, a postponed review shall be deemed to have been carried
out at the latest time at which it could have been carried out in accordance
with paragraph 28.

Groundsfor continued detention.

30.(1) A review officer may authorise a person's continued detention only if
satisfied that it is necessary-

(@

(b)
(©)

(d)

(€)

(f)

(®))

to obtain relevant evidence whether by questioning him or
otherwise;

to preserve relevant evidence;

pending the result of an examination or analysis of any relevant
evidence or of anything the examination or analysis of whichis
to be or is being carried out with a view to obtaining relevant
evidence;

pending a decision whether to apply to the magistrates’ court or
Governor for a deportation notice to be served on the detained
person;

pending the making of an application to the magistrates’ court
or Governor for adeportation notice to be served on the detained
person;

pending consideration by the magistrates’ court or Governor
whether to serve a deportation notice on the detained person; or

pending a decision whether the detained person should be
charged with an offence.

(2) The review officer shall not authorise continued detention by virtue of
subparagraph (1)(a) or (b) unless he is satisfied that the investigation in
connection with which the person is detained is being conducted diligently
and expeditiously.
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(3) The review officer shall not authorise continued detention by virtue of
subparagraph (1)(d) to (g) unless he is satisfied that the process pending the
completion of which detention is necessary is being conducted diligently and
expeditioudly.

(4) In this paragraph “relevant evidence” means evidence which-

(8 relatesto the commission by the detained person of an offence
under any of the provisions mentioned in section 84(1)(a), or

(b) indicatesthat the detained person falls within section 84(1)(b).

(5) In subparagraph (1) “deportation notice” means notice of a decision to
make a deportation order under the Immigration and Asylum Act 2018.

Review officer.

31.(1) The review officer shall be an officer who has not been directly
involved in the investigation in connection with which the person is detained.

(2) Inthe caseof areview carried out within the period of 24 hours beginning
with the time of arrest, the review officer shall be an officer of at least the rank
of inspector.

(3) Inthe case of any other review, the review officer shall be an officer of
at least the rank of superintendent.

Review officer referral.
32.(1) This paragraph applies where-
(@ thereview officer isof arank lower than superintendent;

(b) anofficer of higher rank than the review officer gives directions
relating to the detained person; and

(c) those directions are at variance with the performance by the
review officer of a duty imposed on him under this Schedule.

(2) Thereview officer shall refer the matter at once to an officer of at least
the rank of superintendent.
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Representations.

33.(1) Before determining whether to authorise a person's continued
detention, a review officer shall give either of the following persons an
opportunity to make representations about the detention-

(8 the detained person; or

(b) asolicitor representing him who is available at the time of the
review.

(2) Representations may be oral or written.

(3 A review officer may refuse to hear oral representations from the
detained person if he considersthat heis unfit to make representations because
of his condition or behaviour.

Rights.

34.(1) Where areview officer authorises continued detention he shall inform
the detained person-

(@ of any of hisrights under paragraphs 4 and 5 which he has not
yet exercised; and

(b) if the exercise of any of his rights under either of those
paragraphs is being delayed in accordance with the provisions
of paragraph 6, of the fact that it is being so delayed.

(2) Whereareview of aperson'sdetention isbeing carried out at atime when
the his exercise of aright under either of those paragraphs is being delayed-

(@ thereview officer must consider whether the reason or reasons
for which the delay was authorised continue to subsist; and

(b) if in hisopinion the reason or reasons have ceased to subsist, he

must inform the officer who authorised the delay of his opinion
(unless he was that officer).
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Record.

35.(1) A review officer carrying out areview shall make a written record of
the outcome of the review and of any of the following which apply-

@
(b)
(©

(d)

(€)
(f)

the grounds upon which continued detention is authorised;
the reason for postponement of the review;

the fact that the detained person has been informed as required
under paragraph 34(1);

the officer's conclusion on the matter considered under
paragraph 34(2)(a);

the fact that he has taken action under paragraph 34(2)(b); and

the fact that the detained person is being detained by virtue of
section 85(5) or (6).

(2) Thereview officer shall-

@
(b)

make the record in the presence of the detained person; and

inform him at that time whether the review officer isauthorising
continued detention, and if heis, of his grounds.

(3) Subparagraph (2) shall not apply where, at the time when the record is
made, the detained personis-

@

incapable of understanding what is said to him;

(b) violent or likely to become violent; or

(©

in urgent need of medical attention.
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Part 4
Extension of detention under section 85.

Warrant of further detention.

36.(1) A Crown Counsel may apply to the magistrates’ court for the issue of
awarrant of further detention under this Part.

(2) A warrant of further detention-

(@ shal authorise the further detention under section 85 of a
specified person for a specified period; and

(b) shall statethetime at which it isissued.

(3) Subject to subparagraph (4) and paragraph 43, the specified period in
relation to a person shall be the period of 7 days beginning-

(& withthetime of hisarrest under section 85; or
(b) if he was being detained under Schedule 10 when he was
arrested under section 85, with the time when his examination
under that Schedule began.
(4) A magistrate may issue a warrant of further detention in relation to a
person which specifies a shorter period as the period for which that person's
further detention is authorised if-

(a8 the application for the warrant is an application for a warrant
specifying a shorter period; or

(b) the magistrate is satisfied that there are circumstances that
would make it inappropriate for the specified period to be as
long as the period of 7 days mentioned in subparagraph (3).
Time limit.
37.(1) An application for awarrant shall be made-

(a) during the period mentioned in section 85(3); or

(b) within 6 hours of the end of that period.
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(2) The magistrate hearing an application made by virtue of subparagraph
(1) (b) shall dismiss the application if he considers that it would have been
reasonably practicable to make it during the period mentioned in section 85(3).

(3) For the purposes of this Schedule, an application for a warrant is made
when written or oral notice of an intention to make the application is given to

amagistrate.

Notice.

38. An application for awarrant may not be heard unless the person to whom
it relates has been given a notice stating-

(@
(b)
(©)
(d)

that the application has been made;
the time at which the application was made;
the time at which it is to be heard; and

the grounds upon which further detention is sought.

Groundsfor extension.

39.(1) A magistrate may issue a warrant of further detention only if satisfied

that-

(@) the person to whom the application relates was lawfully

(b)

(©)

(d)

(€)

arrested;

that person was told with sufficient clarity the offences he was
suspected of committing and the reasons leading to his arrest;

there are reasonable grounds for believing that the further
detention of that person is necessary as mentioned in

subparagraph (2);

the investigation in connection with which the person is
detained is being conducted diligently and expeditioudly;

there is a sufficient prospect of evidence emerging during the
period for which further detention is sought; and
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(f) continued detention for the period authorised is proportionate in
all the circumstances.

(2) The further detention of a person is necessary as mentioned in this
subparagraph if it is necessary-

(8 to obtain relevant evidence whether by questioning him or
otherwise;

(b) to preserverelevant evidence; or

() pending the result of an examination or analysis of any relevant
evidence or of anything the examination or analysis of whichis
to be or is being carried out with a view to obtaining relevant
evidence.

(3) In this paragraph “relevant evidence” means, in relation to the person to
whom the application relates, evidence which-

(8 relates to his commission of an offence under any of the
provisions mentioned in section 84(1)(a); or

(b) indicatesthat heis aperson falling within section 84(1)(b).
Representation.
40.(1) The person to whom an application relates shall-

(8 begiven an opportunity to make oral or written representations
to the magistrate about the application; and

(b) subject to subparagraph (3), be entitled to be legally represented
at the hearing.

(2) A magistrate shall adjourn the hearing of an application to enable the
person to whom the application relates to obtain legal representation where-

(& heisnot legally represented;
(b) heisentitled to be legally represented; and

(c) hewishesto be so represented.
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(3) A magistrate may exclude any of the following persons from any part of
the hearing-

(8 the person to whom the application relates;
(b) anyone representing him.

(4) A magistrate may, after giving an opportunity for representations to be
made by or on behalf of the applicant and the person to whom the application
relates, direct-

(@) that the hearing of the application must be conducted; and

(b) that al representations by or on behalf of a person for the
purposes of the hearing must be made,

by such means (whether a live television link or other means) falling within
subparagraph (5) as may be specified in the direction and not in the presence
(apart from by those means) of the applicant, of the person to whom the
application relates or of any legal representative of that person.

(5) A means of conducting the hearing and of making representations falls
within thissubparagraphif it allows the person to whom the application relates
and any legal representative of his (without being present at the hearing and
to the extent that they are not excluded from it under subparagraph (3))-

(8 toseeand hear the magistrate and the making of representations
to it by other persons; and

(b) to be seen and heard by the magistrates.

(6) If the person to whom the application relates wishes to make
representati ons about whether a direction should be given under subparagraph
(4), he must do so by using the facilities that will be used if the judicial
authority decidesto give adirection under that subparagraph.

(7) Subparagraph (2) appliesto the hearing of representati ons about whether
a direction should be given under subparagraph (4) in the case of any
application asit applies to a hearing of the application.

(8) A magistrate shall not give a direction under subparagraph (4) unless-
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(&) it has been naotified by the Minister that facilities are available
at the place where the person to whom the application relatesis
held for the judicial authority to conduct a hearing by means
falling within subparagraph (5); and

(b) that notification has not been withdrawn.

(9) If in acase where it has power to do so a magistrate decides not to give
adirection under subparagraph (4), it shall state its reasons for not giving it.

Infor mation.
41.(1) The person who has made an application for a warrant may apply to
the magistrates’ court for an order that specified information upon which he
intends to rely be withheld from-

(8 the person to whom the application relates; and

(b) anyone representing him.

(2) Subject to subparagraph (3), a magistrate may make an order under

subparagraph (1) in relation to specified information only if satisfied that there

are reasonable grounds for believing that if the information were disclosed-

(@ evidence of an offence under any of the provisions mentioned
in section 84(1)(a) would be interfered with or harmed;

(b) therecovery of property obtained asaresult of an offence under
any of those provisions would be hindered;

(c) the recovery of property in respect of which a forfeiture order
could be made under section 56 would be hindered;

(d) the apprehension, prosecution or conviction of a person who is
suspected of falling within section 84(1)(a) or (b) would be
made more difficult as aresult of his being alerted;

(e) the prevention of an act of terrorism would be made more
difficult as aresult of a person being alerted;

(f) the gathering of information about the commission, preparation
or instigation of an act of terrorism would be interfered with; or
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(g) aperson would beinterfered with or physically injured.
(3) A magistrate may also make an order under subparagraph (1) in relation
to specified information if satisfied that there are reasonable grounds for
believing that-

(8 the detained person has benefited from his criminal conduct;
and

(b) therecovery of the value of the property constituting the benefit
would be hindered if the information were disclosed.

(4)  For the purposes of subparagraph (3) the question whether a person
has benefited from his criminal conduct is to be decided in accordance with
Part 1V of the Proceeds of Crime Act 2015.

(5) The magistrate shall direct that the following be excluded from the
hearing of the application under this paragraph-

(8 the person to whom the application for a warrant relates; and
(b) anyone representing him.
Adjournments.
42.(1) A magistrate may adjourn the hearing of an application for a warrant
only if the hearing is adjourned to a date before the expiry of the period
mentioned in section 85(3).
(2) Thisparagraph shall not apply to an adjournment under paragraph 39(2).
Extensions of warrants.

43.(1) A Crown Counsel may apply for the extension or further extension of
the period specified in awarrant of further detention.

(2) The person to whom an application under subparagraph (1) may be made
isamagistrate.

(3) Where the period specified is extended, the warrant shall be endorsed
with a note stating the new specified period.
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(4) Subject to subparagraph (6), the period by which the specified period is
extended or further extended shall be the period which-

(8 beginswith the time specified in subparagraph (5); and
(b) endswith whichever isthe earlier of-

(i) the end of the period of seven days beginning with that
time; and

(ii)  the end of the period of 14 days beginning with the
relevant time.

(5) Thetime referred to in subparagraph (4)(a) is-
(& in the case of a warrant specifying a period which has not
previously been extended under this paragraph, the end of the

period specified in the warrant; and

(b) in any other case, the end of the period for which the period
specified in the warrant was last extended under this paragraph.

(6) A magistrates’ court may extend or further extend the period specified
in awarrant by a shorter period than is required by subparagraph (4) if-

(@) the application for the extension is an application for an
extension by a period that is shorter than is so required; or

(b) the magistrate is satisfied that there are circumstances that
would make it inappropriate for the period of the extension to
be as long as the period so required.

(7) In this paragraph “the relevant time”, in relation to a person, means-

(@ thetime of hisarrest under section 85; or

(b) if he was being detained under Schedule 10 when he was
arrested under section 85, the time when his examination under

that Schedule began.

(8) Paragraphs 37(3) and 38 to 41 shall apply to an application under this
paragraph as they apply to an application for a warrant of further detention.
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(99 A magistrate may adjourn the hearing of an application under
subparagraph (1) only if the hearing is adjourned to a date before the expiry
of the period specified in the warrant.

(10) Subparagraph (5) shall not apply to an adjournment under paragraph
40(2).

(11) When a person who is in police detention is removed to hospital
because heisin need of medical treatment-

(@ any time during which he is being questioned in hospital or on
the way there or back by a police officer for the purpose of
obtaining evidence relating to an offence is included in any
period which falls to be calculated for the purposes of this

paragraph; but

(b) any other timewhile heisin hospital or on hisway there or back
is not so included.

Extension of maximum period of extension of warrantsunder paragraph
43.

44.(1) A Crown Counsel may apply for a final extension of the period
specified in a warrant of extension of a warrant of further detention, to the
Supreme Court.

(2) The Supreme Court may make a final extension order if the Supreme
Court considersthat such an extension is necessary.

(3) Paragraphs 37(3) and 38 to 41 shall apply to an application under
subparagraph (1) as they apply to an application for a warrant of extension of
awarrant of detention.

(4) A fina extension order is an order by which the Supreme Court may
provide for a further extension of detention of up to 72 hours, following the
expiry of the period of 14 days referred to in paragraph 43(4)(b)(ii).

(5) When a person who isin police detention is removed to hospital because
heisin need of medical treatment-

(& any time during which he is being questioned in hospital or on
the way there or back by a police officer for the purpose of
obtaining evidence relating to an offence is included in any
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period which falls to be calculated for the purposes of this
paragraph; but

(b) any other timewhile heisin hospital or on hisway there or back
is not so included.

Paragraph 45 release.
45.(1) This paragraph applies where-

(@ a person (‘the detained person’) is detained by virtue of a
warrant issued under this Part of this Schedule; and

(b) his detention is not authorised by virtue of section 85(5) or (6)
or otherwise apart from the warrant.

(2) If it at any time appearsto the police officer or other person in charge of
the detained person's case that any of the matters mentioned in paragraph
39(2)(a) and (b) on which the magistrate last authorised his further detention
no longer apply, he must-

(@ if he has custody of the detained person, release him
immediately; and

(b) if he does not, immediately inform the person who does have
custody of the detained person that those matters no longer
apply in the detained person's case.

(3) A person with custody of the detained person who is informed in
accordance with this paragraph that those matters no longer apply in his case
must rel ease that person immediately.

Part 5
Emergency power for temporary extension of maximum period for extension
of detention under section 85.
46.(1) The Minister may make a temporary extension order if-

(8 Parliament is dissolved; and

(b) the Minister considersthat it is necessary by reason of urgency
to make such an order.
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(2) A temporary extension order is an order which provides, in relation to
the period of 3 months beginning with the coming into force of the order, for
paragraphs 43 and 45 to be read asif-

(8 in paragraph 43(4)(b)(ii) for “14 days” there were substituted
“28 days”; and

(b) theother modificationsin subparagraphs (3) and (4) were made.
(3) The other madifications of paragraph 43 are-

(@ theinsertion at the beginning of subparagraph (1) of “Subject to
subparagraphs (1A) to (1G),”;

(b) theinsertion, after subparagraph (1), of-

“(1A) Subparagraph (1B) appliesin relation to any proposed
application under subparagraph (1) for the further
extension of the period specified in awarrant of further
detention where the grant, (otherwise than in
accordance with subparagraph (6)(b)) of the
application would extend the specified period to atime
that is more than 14 days after the relevant time.

(1B) No person may make such an application without the
consent of the Attorney General unless the person
making the application is the person whose consent is
reguired.

(1C) The Attorney General must exercise personaly any
function under subparagraph (1B) of giving consent.

(1D) Theonly exceptionisif-
@ the Attorney General is unavailable; and

(b) there is another person who is designated in
writing by the Attorney General acting personally
as the person who is authorised to exercise any
such function when the Attorney General is
unavailable.

(1E) Inthat case-
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@ the other person may exercise the function but
must do so personally; and

(b) the Attorney General acting personally-

() must review the exercise of the function
as soon as practicable; and

(i) may revoke any consent given.

(1F) Where the consent is so revoked after an application
has been made or extension granted, the application is
to be dismissed or (as the case may be) the extension
isto be revoked.

(1G) Subparagraphs (1C) to (1F) apply instead of any other
provisions which would otherwise have enabled any
function of the Attorney General under subparagraph
(1B) of giving consent to be exercised by a person
other than the Attorney General.”;

(c) the substitution, for “a magistrate” in subparagraph (2), of “-

“@) in the case of an application faling within
subparagraph (1B), a magistrate; and

(b) in any other case, a judge of the Supreme Court”;
(d) theinsertion, after subparagraph (2), of-

“(2B) Anapplication for the extension or further extension of
aperiod falls within this subparagraph if-

@ the grant of the application otherwise than in
accordance with paragraph 43(b) would extend
that period to atime that is no more than 14 days
after the relevant time; and

(b) no application has previously been made to a
senior judge in respect of that period.”;
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(e) the insertion, after “magistrate” in both places in subparagraph
(6) where it appears, of “or judge of the Supreme Court”;

(f) the insertion, after “detention” in subparagraph (8), of “but, in
relation to an application made by virtue of subparagraph (2)(b)
to ajudge of the Supreme Court, asiif-

@ referencesto a magistrate were referencesto ajudge of
the Supreme Court; and

(b) references to the magistrate in question were
references to the judge of the Supreme Court in
question”; and

(g) the insertion, after “magistrate” in subparagraph (9), of “or
judge of the Supreme Court”.

(4) The modification of paragraph 45 is the insertion, in subparagraph (2),
after “magistrate”, of “or judge of the Supreme Court”.

(5) A temporary extension order applies, except so far as it provides
otherwise, to any person who is being detained under section 85 when the
order comes into force (as well as any person who is subsequently detained
under that section).

(6) The Minister may by order revoke a temporary extension order if he
considers it appropriate to do so (whether or not the conditions mentioned in
paragraphs (a) and (b) of subparagraph (1) are met).

(7) Subparagraph (8) appliesif-

(@ any of the following events occurs-

(i) the revocation without replacement of a temporary
extension order;

(i) the expiry of the period of three months mentioned in
subparagraph (2) in relation to such an order;

(iii) the ceasing to have effect of such an order by virtue of
section 152(8); and

(b) at that time-
584



TerrorismBill 2017  [B. 27/17]

(i) a person is being detained by virtue of a further
extension under paragraph 43;

(i) the person's further detention was authorised by virtue
of the temporary extension order concerned (beforeits
revocation, expiry or ceasing to have effect) for a
period ending morethan 14 days after the relevant time
(within the meaning given by paragraph 43(7));

(iii) that 14 days has expired; and

(iv) the person's detention is not otherwise authorised by
law.

(8) The person with custody of that individual must release the individual
immediately.

(9) Subject to subparagraphs (7) and (8), the fact that—
(@) atemporary extension order is revoked;

(b) the period of three months mentioned in subparagraph (2) has
expired in relation to such an order; or

(c) such an order ceases to have effect by virtue of section 152(8),
iswithout prejudice to anything previously done by virtue of the
order or to the making of a new order.

Part 6
Code of practice

47.(1) TheMinister shall-

(a) issue acode of practice about the audio recording of interviews
to which this paragraph applies; and

(b) make an order requiring the audio recording of interviews to
which this paragraph applies in accordance with any relevant
code of practice under paragraph (a).

(2) The Minister may make an order requiring the video recording of
interviews to which this paragraph applies.
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(3) An order under subparagraph (2) shall specify whether the video
recording which it requiresisto be silent or with sound.

(4) Where an order is made under subparagraph (2)-

(8 the Minister shall issue a code of practice about the video
recording of interviews to which the order applies; and

(b) the order shall require the interviews to be video recorded in
accordance with any relevant code of practice under paragraph

@.

(5) Where the Minister has made an order under subparagraph (2) requiring
certain interviews to be video recorded with sound—

(8 heneed not make an order under subparagraph (1)(b) in relation
to those interviews; but

(b) he may do so.

(6) This paragraph applies to any interview by a police officer of a person
detained under Schedule 10 or section 85 if the interview takes place in a
police station.

48.(1) This paragraph appliesto a code of practice under paragraph 47.

(2) Where the Minister proposes to issue a code of practice he shall-

(8 publish adraft;

(b) consider any representations made to him about the draft; and

(c) if hethinks it appropriate, modify the draft in the light of any
representations made to him.

(3) The Minister shall lay a draft of the code before Parliament.

(4) When the Minister has laid a draft code before Parliament he may bring
it into operation by order.
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(5) The Minister may revise a code and issue the revised code and
subparagraph (2) to (4) shall apply to a revised code as they apply to an
original code.

(6) Thefailure by a police officer to observe a provision of a code shall not
of itself make him liable to criminal or civil proceedings.

(7) A code-

(@ shal be admissible in evidence in criminal and civil
proceedings; and

(b) shall be taken into account by a court or tribunal in any casein
which it appearsto the court or tribunal to be relevant.
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SCHEDULE 10
PORT AND BORDER CONTROL S

section 100
Interpretation

I nter pretation.

1.(2) In this Schedule “examining officer” means any of the following-
(@ apolice officer;
(b) abordersand coastguard officer;
(c) acustoms officer.

(2) Inthis Schedule-

“captain” means master of a ship or commander of an aircraft;
“port” includes an airport and a hoverport;
“ship” includes a hovercraft; and
“vehicle” includes atrain.

(3) A place shall be treated as a port for the purposes of this Schedule in
relation to a person if an examining officer believes that the person-

(& has gone there for the purpose of embarking on a ship or
aircraft; or

(b) hasarrived there on disembarking from a ship or aircraft.
Power to stop, question and detain
Questioning in border area.
2.(1) An examining officer may question a person to whom this paragraph
applies for the purpose of determining whether he appears to be a person

falling within section 84(1)(b).

(2) This paragraph appliesto a person if-
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(@ heisataportorinthe border area; and

(b) the examining officer believes that the person's presence at the
port or in the area is connected with his entering or leaving
Gibraltar or histravelling within Gibraltar.

(3) This paragraph also applies to a person on a ship or aircraft which has
arrived at any place in Gibraltar (whether from within or outside Gibraltar).

(4) An examining officer may exercise his powers under this paragraph
whether or not he has grounds for suspecting that a person falls within section
84(1)(b).

Power to question.

3. An examining officer may question a person who is in the border area for
the purpose of determining whether his presence in the areais connected with
his entering or leaving Gibraltar.

I nformation.

4. A person who is questioned under paragraph 2 or 3 must-

(@ give the examining officer any information in his possession
which the officer requests;

(b) give the examining officer on request either a valid passport
which includes a photograph or another document which
establishes hisidentity;

(c) declare whether he has with him documents of a kind specified
by the examining officer;

(d) give the examining officer on request any document which he
has with him and which is of akind specified by the officer.

Power to detain.

5.(1) For the purposes of exercising a power under paragraph 2 or 3 an
examining officer may-

() stop aperson or vehicle;
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(b) detain aperson.

(2) For the purpose of detaining a person under this paragraph, an examining
officer may authorise the person's removal from a ship, aircraft or vehicle.

(3) Where a person is detained under this paragraph the provisions of Parts
1 and 2 of Schedule 9 (treatment and review of detention) shall apply.

Length of detention.

6.(1) This paragraph applies where a person is questioned under paragraph 2
or 3.

(2) After the end of the 1 hour period, the person may not be questioned
under either of those paragraphs unless the person is detained under paragraph
5.

(3) If the person is detained under paragraph 5 the person must be released
not later than the end of the 6 hour period (unless detained under another
power).

(4) In this paragraph-

“the 1 hour period” is the period of 1 hour beginning with the time
the person is first questioned under paragraph 2 or 3;

“the 6 hour period” is the period of 6 hours beginning with that time.

(5) When a person who is in detention by an examining officer is removed
to hospital because heisin need of medical treatment-

(@ any time during which he is being questioned in hospital or on
the way there or back by an examining officer for the purpose
of obtaining evidence relating to an offence is included in any
period which falls to be calculated for the purposes of this

paragraph; but

(b) any other timewhile heisin hospital or on hisway there or back
is not so included.
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Searches

Search for questioning.

7. For the purpose of satisfying himself whether there are any persons whom
he may wish to question under paragraph 2 an examining officer may-

@
(b)
(©)

search a ship or aircraft;
search anything on a ship or aircraft;

search anything which he reasonably believes has been, or is
about to be, on a ship or aircraft.

Deter mination if section 84(1).

8.(1) An examining officer who questions a person under paragraph 2 may,
for the purpose of determining whether he falls within section 84(1)(b)-

@
(b)

(©)

(d)

()
(f)

search the person;

search anything which he has with him, or which belongs to
him, and which is on a ship or aircraft;

search anything which he has with him, or which belongs to
him, and which the examining officer reasonably believes has
been, or isabout to be, on a ship or aircraft;

search a ship or aircraft for anything falling within paragraph
(b);

search a vehicle which is on a ship or aircraft;

search a vehicle which the examining officer reasonably
believes has been, or is about to be, on a ship or aircraft.

(2) Where an examining officer questions a person in the border area under
paragraph 2 he may (in addition to the matters specified in subparagraph (1)),
for the purpose of determining whether the person falls within section

84(1)(b)-

@

search avehicle;
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(b) search anything in or on avehicle;

(c) search anything which he reasonably believes has been, or is
about to be, in or on avehicle.

(3) A search of aperson under this paragraph must be carried out by someone
of the same sex.

(4) An intimate search of a person may not be carried out under this
paragraph.

(5) A strip search of a person may not be carried out under this paragraph
unless-

(8 thepersonis detained under paragraph 5;
(b) the examining officer has reasonable grounds to suspect that the
person is concealing something which may be evidence that the

person falls within section 84(1)(b); and

(c) the search is authorised by a senior officer who has not been
directly involved in questioning the person.

(6) “Senior officer” means-

(8 wherethe examining officer is a police officer, a police officer
of ahigher rank than the examining officer;

(b) where the examining officer is an borders and coastguard
officer, a borders and coastguard officer of a higher grade than
the examining officer; and

(c) where the examining officer is a customs officer, a customs
officer of a higher grade than the examining officer.

(7) Inthis paragraph-

“intimate search” means a search which consists of a physical
examination of a person's body orifices other than the mouth;

“strip search” means a search which is not an intimate search but
involves the removal of an article of clothing which-
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@ is being worn wholly or partly on the trunk; and

(b) is being so worn either next to the skin or next to an
article of underwear.

Examination of goods.

9.(1) An examining officer may examine goods to which this paragraph
applies for the purpose of determining whether they have been used in the
commission, preparation or instigation of acts of terrorism.

(2) This paragraph appliesto-

(8 goods which have arrived in or are about to leave Gibraltar on
aship or vehicle; and

(b) goods which have arrived at or are about to leave Gibraltar on
an aircraft.

(3) Thereference in subparagraph (2)(a) to goods which are about to leave
Gibraltar on a ship includes goods which-

(@) areheld at premises operated by a sea cargo agent; and
(b) aretobedeliveredto aplacein Gibraltar for carriage on a ship.

(4) The reference in subparagraph (2)(b) to goods which are about to
Gibraltar on an aircraft includes goods which-

(8 areheld at premises operated by an air cargo agent; and

(b) are to be delivered to a place in Gibraltar for carriage on an
aircraft.

(5) An examination under this paragraph may be carried out only-
(8 ataport;
(b) at premises operated by a sea cargo agent or an air cargo agent;

(c) atatransit shed;
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(d) at alocation designated by the Minister under subparagraph (6)
(a “designated examination location”).

(6) The Minister may by an Order designate a location for the purposes of
subparagraph (5)(d) only if he reasonably believes that it is necessary to
designate that location in order for examining officers to be able to exercise
their functions under this paragraph.

(7) The Minister must maintain and publish alist of designated examination
locations in the Gazette.

(8) Inthis paragraph-

“air cargo agent” means persons who carry on a business of handling
cargo which is to be delivered (whether by them or any other
person) to the operator of any aircraft for carriage from
Gibraltar International Airport by a civil aircraft;

“goods” includes property of any description, and containers;

“sea cargo agent” has the meaning given by section 33(1) of the
Maritime Security Act;

“transit shed” has the meaning given by section 2(1) of the Imports
and Exports Act, 1986.

(9) For the purposes of determining whether to carry out an examination
under this paragraph an examining officer may-

(8 board aship or aircraft;
(b) enter avehicle;

(c) enter premises operated by a sea cargo agent or an air cargo
agent;

(d) enter atransit shed;

(e) enter adesignated examination location.
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Delegation of search powers.

10.(1) Anexamining officer may authorise aperson to carry out on his behal f
a search or examination under any of paragraphs 7 to 9.

(2) A person authorised under this paragraph shall betreated asan examining
officer for the purposes of -

(@) paragraphs 9(9) and 11 of this Schedule; and
(b) paragraphs 2 and 3 of Schedule 15.
Detention of Property
Delegation of property.
11.(1) This paragraph appliesto anything which-

(8 isgiven to an examining officer in accordance with paragraph
4(d);

(b) issearched or found on a search under paragraph 8; or
() isexamined under paragraph 9.
(2) An examining officer may detain the thing-
(a8 for the purpose of examination, for a period not exceeding 7
days beginning with the day on which the detention

commences,

(b) while he believes that it may be needed for use as evidence in
criminal proceedings; or

(c) while he believes that it may be needed in connection with a

decision by the court whether to make a deportation order under
the Immigration and Asylum Act 2018.
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Power to make and retain copies
Copies.
12.(1) This paragraph applies where the examining officer is a police officer.
(2) The examining officer may copy anything which-

(@ isgiven to the examining officer in accordance with paragraph
4

(b) issearched or found on a search under paragraph 8; or
(c) isexamined under paragraph 9.
(3) The copy may be retained-

(8 for so long as is necessary for the purpose of determining
whether a person falls within section 84(1)(b);

(b) while the examining officer believes that it may be needed for
use as evidence in criminal proceedings; or

() while the examining officer believes that it may be needed in
connection with a decision by the court whether to make a
deportation order under the Immigration and Asylum Act 2018.

Embarkation and disembarkation

Control areas - ownersor agents.

13.(1) The Minister may by notice in writing to the owners or agents of ships
or aircraft-

(@ designate control areasin aport in Gibraltar;

(b) specify conditions for or restrictions on the embarkation or
disembarkation of passengers in a control area.

(2) Where owners or agents of a ship or aircraft receive notice under
subparagraph (1) in relation to a port they shall take all reasonable steps to
ensure, in respect of the ship or aircraft-
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(@) that passengers do not embark or disembark at the port outside
acontrol area; and

(b) that any specified conditions are met and any specified
restrictions are complied with.

Control areas- port managers.

14.(1) The Minister may by notice in writing to persons concerned with the
management of a port in Gibraltar (“the port managers”)-

(@) designate control areasin the port;

(b) require the port managers to provide at their own expense
specified facilities in a control area for the purposes of the
embarkation or disembarkation of passengers or their
examination under this Schedule;

(c) requireconditionsto be met and restrictionsto be complied with
in relation to the embarkation or disembarkation of passengers
inacontrol area;

(d) require the port managers to display, in specified locations in
control areas, notices containing specified i nformation about the
provisions of this Schedule in such form as may be specified.

(2) Where port managers receive notice under subparagraph (1) they shall
take all reasonable steps to comply with any requirement set out in the notice.

Provision of passenger information
Infor mation request.
15.(1) This paragraph appliesto a ship or aircraft which-
(@ arrivesor isexpected to arrive in Gibraltar; or
(b) leavesor isexpected to leave Gibraltar.

(2) If an examining officer givesthe owners or agents of a ship or aircraft to
which this paragraph applies a written request to provide specified
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information, the owners or agents shall comply with the request as soon asis
reasonably practicable.

(3) A request to an owner or agent may relate-
(8 toaparticular ship or aircraft;

(b) to all ships or aircraft of the owner or agent to which this
paragraph applies; or

(c) to specified ships or aircraft.

(4) Information may be specified in arequest only if it is of akind whichis
prescribed by order of the Minister and which relates-

(8) to passengers,

(b) tocrew;

(c) to vehicles belonging to passengers or crew; or
(d) togoods.

(5) A passenger or member of the crew on a ship or aircraft shall give
the captain any information required for the purpose of enabling the owners
or agentsto comply with a request under this paragraph.

Offences
Penalties.

16.(1) A person commits an offenceif he-

(@ wilfully fails to comply with a duty imposed under or by virtue
of this Schedule;

(b) wilfully contravenes a prohibition imposed under or by virtue
of this Schedule; or

(c) wilfully obstructs, or seeksto frustrate, a search or examination
under or by virtue of this Schedule.
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(2) A person guilty of an offence under this paragraph shall be liable on
summary conviction to imprisonment for a term not exceeding 3 months or a
fine not exceeding level 4 on the standard scale or to both.

Inadmissibility of Answers or Information
Inadmissibility of answersor questions.
17.(1) Subject to subparagraph (2), where a person is questioned under
paragraphs 2 or 3 of this Schedule any answers or information obtained as a
result of that questioning shall be inadmissible against that person in civil or
criminal proceedings.

(2) Answersor information obtained asaresult of questioning as described
in subparagraph (1) shall be admissiblein civil or criminal proceedings-

(8 under paragraph 15 of this Schedule; or

(b) where the person has deliberately given false information in
relation to such questioning.
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SCHEDULE 11
SEARCHESIN SPECIFIED AREASOR PLACES

section 89
Extent of search powers: supplementary

Clothing.

1. A police officer exercising the power conferred by an authorisation under
section 89 may not require a person to remove any clothing in public except
for headgear, footwear, an outer coat, ajacket or gloves.

Duration and location.

2.(1) Subparagraph (2) appliesif a police officer proposes to search a person
or vehicle by virtue of section 89(2) or (3).

(2) The police officer may detain the person or vehicle for such time asis
reasonably required to permit the search to be carried out at or near the place
where the person or vehicleis stopped.

Requirements as to writing

Confirmation in writing.

3. Where the Commissioner of Police gives an ora authorisation under
section 89 he must confirm it in writing as soon as reasonably practicable.

Request for written statement.
4.(1) Where-

(@ avehicle or pedestrian is stopped by virtue of section 89(2) or
(3); and

(b) thedriver of the vehicle or the pedestrian applies for a written

statement that the vehicle was stopped, or that the pedestrian
was stopped, by virtue of section 89(2) or (as the case may be)

3,

the written statement must be provided.
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(2) An application under subparagraph (1) must be made within the period
of 12 months beginning with the date on which the vehicle or pedestrian was
stopped.

Duration of authorisations
Period of authorisation.
5.(1) An authorisation under section 89 has effect during the period-
(@ beginning at the time when the authorisation is given; and
(b) ending with the specified date or at the specified time.
(2) Thisparagraphis subject asfollows.
14 day limit.

6. The specified date or time must not occur after the end of the period of 14
days beginning with the day on which the authorisation is given.

Ministerial confir mation.

7.(1) Where the Commissioner of Police gives an authorisation he must
inform the Minister of it as soon as reasonably practicable.

(2) Anauthorisation ceasesto have effect at the end of the period of 48 hours
beginning with the time when it is given unlessit is confirmed by the Minister
before the end of that period.

(3) An authorisation ceasing to have effect by virtue of subparagraph (2)
does not affect the lawfulness of anything donein reliance on it before the end
of the period concerned.

(4) When confirming an authorisation, the Minister may-

(8 substitute an earlier date or time for the specified date or time;

(b) substitute a more restricted area or place for the specified area
or place.
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Ministerial cancellation.

8. The Minister may cancel an authorisation with effect from atime identified
by the Minister.

Alteration by the Commissioner.
9.(1) The Commissioner of Police may-

(@ cancel an authorisation with effect from a time identified by
himself;

(b) substitute an earlier date or time for the specified date or time;

(c) substitute a more restricted area or place for the specified area
or place.

(2) Any such cancellation or substitution in relation to an authorisation
confirmed by the Minister under paragraph 7 does not require confirmation by
the Minister.

Additional authorisations.

10. The existence, expiry or cancellation of an authorisation does not prevent
the giving of a new authorisation.

Soecified areas or places
M ultiple authorisations.
11. Where an authorisation specifies more than one area or place-
(@ the power of the Commissioner of Police under paragraph
5(1)(b) to specify a date or time includes a power to specify
different dates or times for different areas or places (and the
other references in this Schedule to the specified date or time
are to be read accordingly); and
(b) the power of the Minister under paragraph 7(4)(b), and of the

Commissioner of Police under paragraph 9(1)(c), includes a
power to remove areas or places from the authorisation.
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SCHEDULE 12
NOTIFICATION ORDERS

section 130
Introduction.
1. A “natification order” is an order applying the notification requirements of
this Part to a person who has been dealt with outside Gibraltar in respect of a
corresponding foreign offence.
Corresponding foreign offences.

2.(1) A “corresponding foreign offence” means an act that-

(8 congtituted an offence under the law in force in a country
outside Gibraltar; and

(b) corresponds to an offence to which this Part applies.

(2) For this purpose an act punishable under the law in force in a country
outside Gibraltar isregarded as constituting an offence under that law however
it isdescribed in that law.

(3) An act corresponds to an offence to which this Part appliesif-

(& it would have constituted an offence to which this Part applies
by virtue of section 109 if it had been donein Gibraltar; or

(b) it was, or took place in the course of, an act of terrorism or was
done for the purposes of terrorism.

(4) On an application for a notification order the condition in subparagraph
(3)(a) or (b) isto be taken to be met unless-

(8 the defendant serves on the applicant, not later than rules of
court may provide, a notice-

(i) stating that, on the facts as alleged with respect to the
act concerned, the condition is not in the defendant's
opinion met;
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(i) showing the defendant's grounds for that opinion; and

(iii) requiring the applicant to prove that the condition is
met; or

(b) the court permits the defendant to require the applicant to prove
that the condition is met without service of such a notice.

Conditionsfor making a notification order.

3.(1) The conditionsfor making a notification order in respect of a person are
asfollows.

(2) The first condition is that under the law in force in a country outside
Gibraltar-

(8 the person has been convicted of a corresponding foreign
offence and has received in respect of the offence a sentence
equivalent to a sentence mentioned in section 113(1)(a); or

(b) acourt exercising jurisdiction under that law has, in respect of
a corresponding foreign offence-

(i) convicted the person or made a finding in relation to
the person equivalent to afinding mentioned in section
113(2)(b)(ii) or (iii) (finding of insanity or disability);
and

(i) made the person subject to an order equivalent to a
hospital order.

(3) This condition is not met if there was a flagrant denial of the person's
right to afair trial.

(4) The second condition is that-

(8 the sentence was imposed or order made after the
commencement of this Part; or

(b) the sentence was imposed or order made before the
commencement of this Part and immediately before that time
the person-
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(i) was imprisoned or detained in pursuance of the
sentence or order;

(i) would have been so imprisoned or detained but for
being unlawfully at large or otherwise unlawfully
absent, lawfully absent on atemporary basis or on bail
pending an appeal; or

(iii) had been released on licence, or was subject to an
equivalent form of supervision, having served the
whole or part of a sentence of imprisonment for the
offence.

(5) The third condition is that the period for which the notification
reguirementswould apply in respect of the offence (in accordance with section
112 as modified by paragraph 6(d)) has not expired.

(6) If onan application for anctification order it is proved that the conditions
in subparagraphs (2), (4) and (5) are met, the court must make the order.

Application for notification order.

4.(1) An application for a notification order in respect of a person may only
be made by the Commissioner of Police.

(2) An application may only be made if-
(8 thepersonresidesin Gibraltar; or

(b) the Commissioner of Police believes that the personisin, or is
intending to come to, Gibraltar.

(3) The application must be made to the Supreme Court.
Effect of notification order.

5. The effect of a notification order is that the notification requirements of
this Part apply to the person in respect of whom it is made.
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Adaptation of provisions of thisPart in relation to foreign proceedings.

6. The provisions of this Part have effect with the following adaptations in
relation to foreign proceedings and cases where the notification requirements
apply because a notification order has been made-

(& in section 133(1) (references to dealing with an offence) for
“being sentenced, or made subject to a hospital order” substitute
“being made subject by the foreign court to a sentence or order
within paragraph 3(2)(a) or (b) of Schedule 127;

(b) insection 133(2) (referencesto time when person dealt with for
an offence) for “by the magistrates’ court or the Supreme Court”
substitute “by the foreign court of first instance”;

(c) for the purposes of section 115 (initial notification) the period
within which notification is to be made begins with the date of
service of the notification order;

(d) in section 120 (period for which notification requirements
apply) areference to a sentence or order of any description isto
be read as a reference to an equivalent sentence or order of the
foreign court.
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SCHEDULE 13
FOREIGN TRAVEL RESTRICTION ORDERS

section 131
Introduction.

1. A foreigntravel restriction order isan order prohibiting the person to whom
it applies from doing whichever of the following is specified in the order-

(@) travelling to a country outside Gibraltar named or described in
the order;

(b) travelling to any country outside Gibraltar other than a country
named or described in the order;

(c) travelling to any country outside Gibraltar.
Conditionsfor making a foreign travel restriction order.

2.(1) The conditionsfor making aforeign travel restriction order in respect of
aperson are as follows.

(2) The first condition is that the notification requirements apply to the
person.

(3) The second condition isthat the person's behaviour since the person was
dealt with for the offence by virtue of which those requirements apply makes
it necessary for a foreign travel restriction order to be made to prevent the
person from taking part in terrorism activity outside Gibraltar.

(4) If the person was dealt with for the offence before the commencement of
Part 9, the condition in subparagraph (3) is not met unless the person has acted
in that way since the commencement of Part 9.

(5) If on an application for a foreign travel restriction order the court is
satisfied that the conditions in subparagraphs (2) and (3) are met, it may make
aforeign travel restriction order.

Application for foreign travel restriction order.

3.(1) InGibraltar an application for aforeign travel restriction order in respect
of a person may only be made by the Commissioner of Police.
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(2) An application may only be made if-
(8 thepersonresidesin Gibraltar; or

(b) the Commissioner of Police believes that the personisin, or is
intending to come to, Gibraltar.

(3) The application must be made by complaint to the magistrates' court.
Provisions of aforeign travel restriction order.

4.(1) A foreign travel restriction order may prohibit the person to whom it
applies-

(& from travelling to any country outside Gibraltar named or
described in the order; or

(b) from travelling to any country outside Gibraltar other than a
country named or described in the order; or

(c) fromtravelling to any country outside Gibraltar.

(2) The order must only impose such prohibitions as are necessary for the
purpose of preventing the person from taking part in terrorism activity outside
Gibraltar.

(3) A foreign travel restriction order containing a prohibition within
subparagraph (1)(c) must require the person to whom it applies to surrender
all that person's passports, at a police station specified in the order-

(@ on or before the date when the prohibition takes effect; or
(b) within a period specified in the order.

(4) Any passports surrendered must be returned as soon as reasonably
practicable after the person ceases to be subject to aforeign travel restriction
order containing such a prohibition.

Duration of foreign travel restriction order.

5.(1) A foreigntravel restriction order has effect for afixed period of not more
than 6 months.
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(2) The period must be specified in the order.

(3) A foreigntravel restriction order ceasesto have effect if acourt (whether
the same or another court) makes another foreign travel restriction order in
relation to the person to whom the earlier order applies.

Variation, renewal or discharge of order.

6.(1) An application for an order varying, renewing or discharging aforeign
travel restriction order may be made by-

(a8 the person subject to the order; or
(b) the Commissioner of Police.
(2) The application must be made by complaint to the magistrates' court.
(3) On an application under this paragraph the court may make such order
varying, renewing or discharging the foreign travel restriction order as it

considers appropriate.

(4) Before doing so it must hear the person making the application and (if
they wish to be heard) the other person mentioned in subparagraph (1).

Provisions of renewed or varied order.

7.(1) A foreign travel restriction order may be renewed, or varied so as to
impose additional prohibitions, but only if it is necessary to do so for the
purpose of preventing the person subject to the order from taking part in
terrorism activities outside Gibraltar.

(2) Any renewed or varied order must contain only the prohibitions
necessary for that purpose.

Appeals.

8.(1) A person against whom a foreign travel restriction order is made may
appeal against the making of the order.

(2) A person subject to aforeign travel restriction order may appeal against-

(8 anorder under paragraph 6 varying or renewing the order; or
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(b) a refusal to make an order under that paragraph varying or
discharging the order.

(3) The appeal liesto the Supreme Court.
(4) On an appeal under this paragraph the court may make-

(@ such orders as it considers necessary to give effect to its
determination of the appeal; and

(b) such incidental and consequential orders as appear to it to be
just.

Breach of foreign travel restriction order an offence.
9.(1) A person commits a offence who, without reasonable excuse-

(8 doesanythingthey are prohibited from doing by aforeign travel
restriction order; or

(b) failsto comply with arequirement imposed on them by such an
order.

(2) A person guilty of an offence under this paragraph isliable-
(8 on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding the statutory

maximum or both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding 5 years or afine or both.

(3) Where aperson is convicted of an offence under this paragraph, it is not
open to the court by or before which they are convicted to make an order for
a suspended sentence or for a conditional discharge in respect of the offence.
Meaning of “terrorism activity”.

10. In this Schedule “terrorism activity” means anything that-

(& if donein Gibraltar, would constitute an offence to which this
Part applies by virtue of section 109; or
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SCHEDULE 14

OFFENCESWHERE A TERRORIST CONNECTION ISTO BE

Murder.

CONSIDERED
section 110 and 146

Common law offences

Manslaughter.
Culpable homicide.

Kidnapping.

Abduction.

Satutory offences

An offence under any of the following sections of the Crimes Act 2011-

(@
(b)
(©
(d)
(€)
()
(9

(h)

(i)

section 156 (Soliciting to commit murder);

section 170 (Administering poison);

section 136 (Causing grievous harm by explosion);
section 137 (Causing explosion, etc. with intent);
section 138 (Placing explosives with intent);

section 139 (Possession of explosives, etc. with intent.);

section 140 (Causing explosion likely to endanger life or
property);

section 141 (Acting or conspiring to cause explosion, or making
or keeping explosives with intent);

section 142 (Making or possessing explosives under suspicious
circumstances);

An offence under any of the following sections of the Weapons of Mass
Destruction Act 2004-

@

section 3 (Restriction on development etc. of certain biological
agents and toxins and of biological weapons);
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(b) section 10 (Use etc. of chemical weapons);

(c) section 19 (Premises or equipment for producing chemical
weapons);

(d) section 43 (Use etc. of nuclear weapon)
An offence under any of the following sections of this Act-

(@) section 32 (Use of noxious substances or things to cause harm
and intimidate);

(b) section 33 (Hoaxes involving noxious substances or things);
(c) section 34 (Hostage-taking);
Ancillary offences

Any ancillary offence in relation to an offence specified in this Schedule.
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SCHEDULE 15

EXERCISE OF FUNCTIONSBY EXAMINING OFFICERS FOR THE
PURPOSES OF SCHEDULE 10

Section 142
Definition.

1. In this Schedule an “officer” means, subject to paragraph 7,-

(@  anauthorised officer within the meaning given by Schedule 4;
and

(b)  anexamining officer within the meaning of Schedule 10.
Power of entry.
2. An officer may enter a vehicle, within the meaning of section 3, for the
purpose of exercising any of the function conferred on him by virtue of this
Act.
Reasonable force.
3. An officer may if necessary use reasonable force for the purpose of
exercising a power conferred on him by virtue of this Act, apart from
paragraphs 2 and 3 of Schedule 10.
I nfor mation.
4.(1) Information acquired by an officer may be supplied-

(@ tothe Minister for usein relation to immigration;

(b) to the Collector of Customs or a customs officer;

(c) tothe Commissioner of Police or to apolice officer;

(d) tothe Gibraltar Financial Intelligence Unit;

(e) to the Chief Executive Officer of the Border and Coastguard
Agency;
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(f) to aperson specified by order of the Minister for use of a kind
specified in the order.

(2) Information acquired by a customs officer may be supplied to an
examining officer within the meaning of Schedule 10.

Code of practice.

5. An officer shall perform functions conferred on him by virtue of this Act
in accordance with any relevant code of practicein operation under paragraph
6.

Code of practice - issuing.

6.(1) The Minister shall issue codes of practice about the exercise by officers
of functions conferred on them by virtue of this Act.

(2) Thefailure by an officer to observe a provision of acode of practice shall
not in itself make him liable to criminal or civil proceedings.

(3) A code-

(@ shal be admissible in evidence in crimina and civil
proceedings, and

(b) shall be taken into account by a court or tribunal in any case in
which it appearsto the court or tribunal to be relevant.

(4) The Minister may revise a code of practice and issue the revised code of
practice.

Definition for paragraphs5 and 6.

7. In paragraphs 5 and 6, “officer” includes a police officer or customs officer
who-

(@ has functions under Schedule 10; or

(b) has functions under Schedule 9 in relation to a person detained
under Schedule 10, otherwise than as an examining officer.
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Code of practice - prior to issuing.
8.(1) Beforeissuing a code of practice the Minister shall-
(8 publish adraft code;
(b) consider any representations made to him about the draft; and

(c) if hethinks it appropriate, modify the draft in the light of any
representations made to him.

(2) The Minister shall lay a draft of the code before Parliament.

(3) When the Minister haslaid a draft code before Parliament he may bring
it into operation by order.

(4) This paragraph has effect in relation to the issue of arevised code as it
has effect in relation to the first issue of acode.
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SCHEDULE 16

QUALIFYING OFFENCES
section 3

The following offences constitute a “qualifying offence” for the purposes of
this Act-

1. An offence under section 109 of this Act.

2. Assisting offenders, in relation to murder, under section 48 of the Crimes
Act 2011.

3. Riot under section 55 of the Crimes Act 2011.

4. Causing explosion likely to endanger life or property under section 140 of
the Crimes Act.

5. Acting or conspiring to cause explosion, or making or keeping explosives
with intent under section 140 of the Crimes Act 2011.

6. Murder at common law or under section 149 of the Crimes Act 2011.

7. Manslaughter at common law or under section 153 of the Crimes Act 2011.
8. Infanticide under section 160 of the Crimes Act 2011.

9. Child destruction under section 161 of the Crimes Act 2011.

10. Cruelty to young persons under section 172 of the Crimes Act 2011.

11. Kidnapping under section 189 of the Crimes Act 2011.

12. False imprisonment at common law or under section 189 of the Crimes
Act 2011.

13. Genital exposure under section 292 of the Crimes Act 2011.

14. Conspiracy, in relation to murder, under section 27 of the Crimes Act
2011.

15. Threatsto kill under section 157 of the Crimes Act 2011.
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16. Wounding, etc. with intent to do grievous bodily harm under section 166
of the Crimes Act 2011.

17. Malicious wounding under section 167 of the Crimes Act 2011.
18. Administering poison under section 170 of the Crimes Act 2011.
19. Common assault under section 175 of the Crimes Act 2011.

20. Causing or allowing the death of a child or vulnerable adult under section
183 of the Crimes Act 2011.

21. Offence of abduction of child by other persons under section 186 of the
Crimes Act 2011.

22. Human trafficking under section 191A of the Crimes Act 2011.
23. Rape under section 213 of the Crimes Act 2011.

24. Assault by penetration under section 214 of the Crimes Act 2011.
25. Sexual assault under section 215 of the Crimes Act 2011.

26. Causing a person to engage in sexual activity without consent under
section 216 of the Crimes Act 2011.

27. Rape of achild under 13 under section 217 of the Crimes Act 2011.

28. Assault of achild under 13 by penetration under section 218 of the Crimes
Act 2011.

29. Sexual assault of a child under 13 under section 219 of the Crimes Act
2011.

30. Causing or encouraging or assisting a child under 13 to engage in sexual
activity under section 220 of the Crimes Act 2011.

31. Sexual activity with achild under section 221 of the Crimes Act 2011.

32. Causing or encouraging or assisting a child to engage in sexual activity
under section 222 of the Crimes Act 2011.
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33. Engaging in sexual activity in the presence of a child under section 223
of the Crimes Act 2011.

34. Causing achild to watch a sexual act under section 224 of the Crimes Act
2011.

35. Child sex offences committed by children or young persons under section
225 of the Crimes Act 2011.

36. Arranging or facilitating commission of a child sex offence under section
226 of the Crimes Act 2011.

37. Meeting a child following sexual grooming etc. under section 227 of the
Crimes Act 2011.

38. Abuse of position of trust: Sexual activity with a child under section 228
of the Crimes Act 2011.

39. Abuse of position of trust: Causing or encouraging or assisting a child to
engage in sexual activity under section 229 of the Crimes Act 2011.

40. Abuse of position of trust: Sexual activity in the presence of achild under
section 230 of the Crimes Act 2011.

41. Abuse of position of trust: Causing a child to watch a sexual act under
section 231 of the Crimes Act 2011.

42. Sexual activity with a child family member under section 236 of the
Crimes Act 2011.

43. Encouraging or assisting a child family member to engage in sexual
activity under section 237 of the Crimes Act 2011.

44, Sexua activity with a person with a mental disorder impeding choice
under section 241 of the Crimes Act 2011.

45. Causing or encouraging or assisting a person with a mental disorder
impeding choice to engage in sexual activity under section 242 of the Crimes
Act 2011.

46. Engaging in sexual activity in the presence of a person with a mental
disorder impeding choice under section 243 of the Crimes Act 2011.
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47. Causing a person with a mental disorder impeding choice to watch a
sexual act under section 244 of the Crimes Act 2011.

48. Inducement etc. to procure sexual activity with a person with a mental
disorder under section 245 of the Crimes Act 2011.

49. Causing a person with a mental disorder to engage in or agree to engage
in sexual activity by inducement etc. under section 246 of the Crimes Act
2011.

50. Engaging in sexual activity in the presence, procured by inducement etc.,
of a person with a mental disorder under section 247 of the Crimes Act 2011.

51. Causing a person with a mental disorder to watch a sexua act by
inducement, etc. under section 248 of the Crimes Act 2011.

52. Care workers: Sexual activity with a person with a mental disorder under
section 249 of the Crimes Act 2011.

53. Care workers: Causing or encouraging or assisting sexual activity under
section 250 of the Crimes Act 2011.

54. Care workers: Sexual activity in the presence of a person with a mental
disorder under section 251 of the Crimes Act 2011.

55. Care workers: Causing a person with a mental disorder to watch a sexual
act under section 252 of the Crimes Act 2011.

56. Simple possession of indecent photograph of a child under section 256 of
the Crimes Act 2011.

57. Taking and publishing indecent photographs of children under section 257
of the Crimes Act 2011.

58. Keeping abrothel under section 275 of the Crimes Act 2011.

59. Landlord letting premises for use as a brothel under section 276 of the
Crimes Act 2011.

60. Tenant permitting premises to be used as a brothel under section 277 of
the Crimes Act 2011.
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61. Tennant permitting premisesto be used for prostitution under section 278
of the Crimes Act 2011.

62. Arson under section 355 of the Crimes Act 2011.

63. Robbery under section 398 of the Crimes Act 2011.

64. Burglary under section 399 of the Crimes Act 2011.

65. Aggravated burglary under section 400 of the Crimes Act 2011.

66. Taking conveyance without authority, resulting in an accident which
caused a person’s death, under section 408 of the Crimes Act 2011.

67. Penalty for possessing firearms with intent to injure under section 23 of
the Firearms Act.

68. Penalty for use and possession of firearms or imitation firearmsin certain
cases under section 24 of the Firearms Act.

69. Hijacking of ships under section 2 of the Maritime Security Act.

EXPLANATORY MEM ORANDUM
This Bill repeals and replaces the Terrorism Act 2005 in order to update it,

while continuing to implement the Council Framework Decision
2002/475/JHA and Council Framework Decision 2008/919/JHA.

PART 1
PRELIMINARY
This Part includes definitions for the interpretation of certain words and
phrasesin the Act, including the definition of what constitutes “terrorism” and

“terrorist property”.

Schedule 16 defines the “qualifying offences” for the purposes of the Act.

622



TerrorismBill 2017  [B. 27/17]

PART 2
PROSCRIBED ORGANISATIONS

This Part makes an organisation that is a proscribed organisation under the
terms of the United Kingdom’s Terrorism Act 2000 a proscribed organisation
in Gibraltar. An application for deproscription must be made to the Secretary
of Statein the United Kingdom.

PART 3
OFFENCESRELATING TO ACTS OF TERRORISM

This Part includes offences related to terrorist acts. Including the
encouragement of terrorism, dissemination of terrorist publications (the
application of the internet and other electronic services in relation to the
aforementioned offences); the preparation of terrorist acts and terrorist
training (including travelling abroad, funding travelling and facilitating travel
for terrorist training); the making, possession or use of radioactive devices and
materials;, the making of terrorist threats relating to radioactive devices,
materials, or nuclear facilities; trespass on nuclear sites; directing a terrorist
organisation; possession for terrorist purposes; eliciting, publishing or
communicating information about the police, etc and collection of
information; the use of or hoaxes involving noxious substances or things to
cause harm and intimidate; and hostage taking. This Part has retained and
added to the offences under Part |V of the Terrorism Act 2005.

Schedule 1 sets out a list of “Terrorist offences” that are referred to in Part 3.
These represent the parallel offences in Gibraltar law to those offences
mentioned in the Council of Europe Convention on the Prevention of
Terrorism.

PART 4
FINANCE OFFENCES

This Part includes offences related to terrorist financing and provides offences
relating to fund-raising and other kinds of financial support for terrorism,
together with power for a court to order forfeiture of any money or other
property connected with the offences. This Part replaces and addsto Part |1 of
the Terrorism Act 2005.

Schedule 3 defines the regulated sector and the supervisory authorities.

Schedule 4 gives details of forfeiture procedures.
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PART 5
FORFEITURE AND FREEZING ORDERS

This Part includes powers to forfeit and freeze terrorist property and monitor
the accounts of terrorists and suspected terrorists.

Terrorist Property - Section 62 and Schedules 4 and 8 of the Act contain
provisions to prevent terrorists from gaining access to their money. They
ensure that investigative and freezing powers are available wherever funds
could be used to finance terrorism.  The Act gives law enforcement agencies
the power to seize terrorist cash, and the power to freeze assets at the start of
an investigation, rather than when the person is about to be charged, reducing
the risk that funds will be used or moved before they can be frozen.

Freezing orders - enables the Minister to freeze the assets of overseas
governments or residents who have taken, or are likely to take, action to the
detriment of Gibraltar's economy or action constituting a threat to the life or
property of a Gibraltarian or resident of Gibraltar.

Schedule 5 makes further provision about the contents of freezing orders.

Schedule 8 introduces account monitoring orders enabling the police to
require financial institutions to provide information on accounts for up to 90
days. The existing requirement to report knowledge or suspicion of terrorist
financing has been strengthened, for the regulated sector, so that it is an
offence not to report where there were “reasonable grounds” for suspicion.

PART 6
DISCLOSURE OF INFORMATION

This Part and Schedule 6 of the Act deal with information disclosure
provisions for public authorities. Section 71 clarifies and extends a number
of existing provisions for disclosure of information from public authorities to
agencies involved in criminal investigations and proceedings. The gateways
ensure that public authorities can disclose information which is subject to a
statutory restriction on disclosure for the purposes of a criminal investigation
or criminal proceedings. Section 73 creates a new gateway giving the
Commissioner of Income Tax and the Collector of Customs a general power
to disclose information held by them for law enforcement purposes and to the
intelligence services for their purposes.

Schedul e 6 deals with information disclosure provisions for public authorities.
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PART 7
TERRORIST INVESTIGATIONS

This Part provides the police with a power to set up cordons. Schedule 7
provides a power to investigate terrorist finance.

PART 8
COUNTER-TERRORIST POWERS

This Part provides the police with powers to arrest and detain suspected
terrorists, and broader powersto stop and search vehicles and pedestrians, and
to impose parking restrictions. It also provides for Bail, with the possibility of
variation of conditions, of the suspect before charge.

Schedule 9 provides for the treatment of suspects who are detained and for
judicial extension of the initial period of detention. A suspect must be
periodically reviewed and extensions of detention must beissued viathe court;
the total amount of time a person may be detained is for up to 17 days. Where
a person is taken to hospital the time spent in hospital (if the person is not
being questioned) does not count toward the total amount of time he may be
legally detained.

Schedule 10 provides examination powers at ports and borders for police
officer, customs officers and borders and coastguard officers.

Schedule 11 provides supplementary provisions on the specified searches
(areas or places) under section 89. The authorisation of these searches shall
not last for more than 14 days and it must receive Ministerial confirmation
within the first 48 hours.

PART 9
NOTIFICATION REQUIREMENTS

This Part makes provision about the notification of information to the police
by certain individual s convicted of terrorism (section 109) or terrorism-related
offences (section 110). When in the community, such individuals must
provide the police with certain personal information, must notify any
subsequent changes to this information and confirm its accuracy annually. An
individual who has had a notification requirement imposed on him may make
an application for review; the Commissioner of Police and the court may
amend the notification requirements or make an order which ceases the
notification requirements.
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Schedule 12 makes provision for notification orders. A notification order
might be sought in respect of a national of Gibraltar who has been convicted
of aforeign terrorism offence and who is deported to Gibraltar on release from
prison abroad. It might also be sought in respect of a foreign national with
such a conviction who isin or is coming to Gibraltar.

Schedule 13 makes provision for foreign travel restriction orders which may,
in specified circumstances, be made by a court in respect of a person subject
to the notification requirements, restricting that person’s overseas travel.

Schedule 14 lists the offences in which, during sentencing, a terrorist
connection is to be considered as an aggravating factor.

PART 10
TERRORISM OVERSEAS

This Part provides for extraterritorial jurisdiction and covers part of the UN
Conventions for the Suppression of Terroriss Bombings and for the
Suppression of the Financing of Terrorism.

PART 11
GENERAL

This Part contains further technical provisions.

Schedule 15 provides general powers for police, customs and borders and
coastguard officers including powers for them to exchange information.

PART 12
SUPPLEMENTARY PROVISIONS

This Part provides for ancillary provisions to ensure the functionality of the
Bill. It housesthe powersfor the Minister to make orders and regulations and
provides for amendment of such and of any section in or schedule to the Act.
It also provides for repeal of the Terrorism Act 2005 and for consequential,
transitional and savings provisions due to that repeal.
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