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ARRANGEMENT OF REGULATIONS.

Regulation

e A Ao e
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11.

12.
13.
14.
15.
16.
17.
18.
19.

20.
21.

PART 1
PRELIMINARY

Title, commencement and saving.

Interpretation.

Technical standards relevant to certain exclusions.

Application: investment firms, trading venues and others.
Application: credit institutions.

Application: regulated activities in relation to structured deposits.
Application: UCITS management companies and AIFMs.
Application: restricted firms.

Exempt persons in respect of investment services and activities.

PART 2
THRESHOLD CONDITIONS
Chapter 1
General
Introduction to Part 2.
Omitted.
Chapter 2

Investment firms

Scope of permission: investment firms.
Location of offices.

Capital requirements.

Membership of investor compensation scheme.
Non-executive directorships.

Management body.

Controllers and close links.

Specific information requirements for OTFs.

Chapter 3
Regulated markets

General requirements: regulated markets and market operators.
Financial resources.
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Market operator operating an MTF or OTF.

PART 3
CONDUCT OF BUSINESS
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Investment firms

Tied agents

Obligations of investment firm when appointing tied agents.
Obligations of tied agent.
Responsibility of investment firm for tied agent: general.
Responsibility of investment firm for tied agent outside Gibraltar.
Registration of tied agents.
Supervision of tied agents.

Record-keeping
Telephone and other records.

Safeguarding of client financial instruments and funds
Safeguarding of client financial instruments and funds.
Depositing client financial instruments.

Depositing client funds.
Use of client financial instruments.
Inappropriate use of title transfer collateral arrangements.
Algorithmic trading
Algorithmic trading.
Investor protection: general principles

General principles and information to clients.

Inducements
Inducements.

Inducements: advice on independent basis or portfolio management.
Inducements in relation to research.
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Provisions to ensure investor protection
Assessing suitability and appropriateness and reporting to clients.
Provision of services through another investment firm.
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Client order handling rules.

Transactions with eligible counterparties

Transactions executed with eligible counterparties.
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Regulated markets
Compliance.
Systems resilience, circuit breakers and electronic trading.
Tick sizes.

Admission of financial instruments to trading.
Provisions regarding CCP and clearing and settlement arrangements.
Trading on a regulated market governed by Gibraltar law.

PART 4
CORPORATE GOVERNMENT AND
RISK MANAGEMENT
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Investment firms

Management body.

Organisational requirements: investment firms.

Product governance: firms manufacturing financial instruments.
Product governance obligations for distributors.

Governance arrangements concerning safeguarding of client assets.
Conflicts of interest.

Monitoring compliance with MTF or OTF rules etc.

Chapter 2
Regulated markets

Requirements for management body of market operator.
Requirements relating to persons exercising significant influence over regulated
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Organisational requirements: regulated markets.
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Access to regulated market.

Monitoring compliance with regulated market rules and other legal obligations.

Complaints.
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Trading process and transaction finalisation in an MTF or OTF
Specific operating requirements for MTFs.

Specific operating requirements for OTFs.

SME growth markets.

All trading venues

Synchronisation of business clocks.
Position limits and position management controls in commodity
Position reporting by categories of position holders.

PART 5
PRUDENTIAL REQUIREMENTS

Investment firms
Application of [FPR Regulations.
Regulated markets
Regulated markets: sufficient financial resources.

PART 6
NOTIFICATION AND REPORTING

Management body.
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Notification of controllers etc.
Submission of accounts, etc. to GFSC.
Reports by external auditors.
Relations with auditors.

Reporting of contraventions.

derivatives.
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PART 7
THIRD COUNTRY FIRMS

78. to 98. Omitted.

99.

100.

101.
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103.
104.
105.
106.
107.
108.
109.

110.
111.
112.
113.

114.
115.

116

Requirements applying to third country firm.
Services provided at the client’s exclusive initiative.

PART 8
REGULATORY POWERS

Intervention
Additional powers.
Sanctions

Sanctioning powers.

Additional persons subject to powers.

Additional power: management prohibition order.
Additional power: market participation suspension order.
Maximum amounts of administrative penalty.
Publication of sanctioning action.

Omitted.

Omitted.

PART 9
MISCELLANEOUS

The Register: investment services and investment activities.
Application of MiFIR.

Codes of practice.

Civil proceedings for loss.

Monitoring compliance

GFSC duties to monitor compliance by investment firms.
GFSC duties to monitor compliance by regulated markets.

.to 121 Omitted.
122.

Cooperation agreements with third countries.

Confidentiality and exchange of information
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Professional secrecy.
Omitted.

Conduct of investment services in United Kingdom

Notice in respect of UK investment services.
Obligation to participate in UK Scheme.

SCHEDULE 1
PROFESSIONAL CLIENTS

SCHEDULE 2
NOTIFICATIONS OF EVENTS AND CIRCUMSTANCES
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In exercise of the powers conferred on the Minister by sections 6(1), 44(4), 59(3), 61(1), 63(3),
64(3), 83(1), 150(1), 164(1), 166(2), 167(3), 620(1), 621(1), 623 and 627 of, and paragraphs
6 and 7 of Schedule 10 to, the Financial Services Act 2019, as read with section 23(g)(i) of the
Interpretation and General Clauses Act, and on the Government by section 23(g)(ii) of that
Act and by all other enabling powers, the Minister and the Government have made the
following Regulations.

PART 1
PRELIMINARY

Title, commencement and saving.

1.(1) These Regulations may be cited as the Financial Services (Investment Services)
Regulations 2020.

(2) These Regulations come into operation on the day of publication.
Interpretation.
2.(1) In these Regulations, unless the context otherwise requires—
“the Act” means the Financial Services Act 2019;
“pbranch” means a place of business which—
(a) is a part of an investment firm (other than its head office);
(b) has no legal personality; and

(c) provides investment services or performs investment activities and any ancillary
services for which the investment firm is authorised;

“CCP” (central counterparty) has the meaning given in EMIR;
“certificates” has the meaning given in MiFIR;
“close links” means a situation in which two or more persons are linked—

(a) by participation in the ownership or control of 20% or more of the voting rights or
capital of an undertaking;

(b) by a control relationship, being—
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(1) a relationship between a parent undertaking and a subsidiary, in any of the
cases referred to in section 276 of the Companies Act 2014; or

(i1) a similar relationship between any person and an undertaking;

and for the purposes of this paragraph a subsidiary undertaking of a subsidiary
undertaking is also to be considered to be a subsidiary of the parent undertaking
which is at the head of those undertakings; or

(c) permanently to one and the same person by a control relationship (within the
meaning of paragraph (b);

“competent authority” means—
(a) in Gibraltar, the GFSC; and

(b) in another country or territory, the authority which exercises functions equivalent
to those exercised by the GFSC under the relevant provisions of these Regulations;

“cross-selling practice” means the offering of an investment service together with another
service or product as part of a package or as a condition for the same agreement or
package;

“Deposit Guarantee Scheme” means the Scheme as defined in section 196(1) of the Act;

“depositary receipts” means those securities which are negotiable on the capital market and
which represent ownership of the securities of a non-domiciled issuer while being
able to be admitted to trading on a regulated market and traded independently of the
securities of the non-domiciled issuer;

“exchange-traded fund” means a fund of which at least one unit or share class is traded
throughout the day on at least one trading venue and with at least one market maker
which acts to ensure that the price of its units or shares on the trading venue does not
vary significantly from its net asset value and, where applicable, its indicative net
asset value;

“IFPR Regulations” has the meaning given in regulation 70;

“limit order” means an order to buy or sell a financial instrument at its specified price limit
or better and for a specified size;

“liquid market” means a market for a financial instrument or a class of financial
instruments, where there are ready and willing buyers and sellers on a continuous
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basis, assessed in accordance with the following criteria, taking into consideration the
specific market structures of the particular financial instrument or of the particular
class of financial instruments—

(a) the average frequency and size of transactions over a range of market conditions,
having regard to the nature and life cycle of products within the class of financial
instrument;

(b) the number and type of market participants, including the ratio of market
participants to traded instruments in a particular product;

(c) the average size of spreads, where available;
“management body”—

(a) means the board of directors, committee of management or other body of an
investment firm or market operator which is empowered to set the strategy,
objectives and overall direction of the firm or the operator, and which oversees and
monitors management decision-making; and

(b) includes persons who effectively direct the business of the firm or operator;

“matched principal trading” means a transaction where the facilitator interposes itself
between the buyer and the seller to the transaction in such a way that it is never
exposed to market risk throughout the execution of the transaction, with both sides
executed simultaneously, and where the transaction is concluded at a price where the
facilitator makes no profit or loss, other than a previously disclosed commission, fee
or charge for the transaction;

“Part 7 permission” means permission under Part 7 of the Act;
“professional client” means a client meeting the criteria laid down in Schedule 1;
“qualifying money market fund” means a collective investment undertaking authorised in
accordance with Part 18 of the Act and the Financial Services (UCITS) Regulations
2020 which satisfies all of the following conditions—
(a) its primary investment objective must be to maintain the net asset value of the
undertaking either constant at par (net of earnings), or at the value of the investors’

initial capital plus earnings;

(b) it must, with a view to achieving that primary investment objective, invest
exclusively in high quality money market instruments with a maturity or residual
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maturity of no more than 397 days or regular yield adjustments consistent with
such a maturity, and with a weighted average maturity of 60 days (and may also
achieve this objective by investing on an ancillary basis in deposits with credit
institutions);

(c) it must provide liquidity through same day or next day settlement;

and, for the purposes of paragraph (b), a money market instrument is to be considered to be
of high quality if the management/investment company performs its own documented
assessment of the credit quality of money market instruments that allows it to consider a
money market instrument as high quality (and where one or more credit rating agencies
registered and supervised in Gibraltar have provided a rating of the instrument, the
management/investment company’s internal assessment should have regard to, among
other things, those credit ratings);

“the Register” or “the GFSC Register” means the register which is established by the GFSC
in accordance with both Part 4 of the Act and, in relation to investment services and
investment activities, regulation 110;

“restricted firm” has the meaning given in regulation 8(1);

“relevant business”, in relation to a tied agent appointed by an investment firm under
Chapter 3, has the meaning given in regulation 23(3)(a);

“retail client” means a client who is not a professional client;

“securities financing transaction” has the meaning given in the SFTR Regulation;

“senior management” means individuals who exercise executive functions within an
investment firm or a market operator and who are responsible, and accountable to the
management body, for the day-to-day management of the firm or operator, including
for the implementation of the policies concerning the distribution of services and
products to clients by the firm and its personnel;

“structured finance products” has the meaning given in MiFIR;

“third country” means a country or territory other than Gibraltar;

“third-country firm” means a firm that would be an investment firm or a credit institution

providing investment services or performing investment activities if its head office or
registered office were located in Gibraltar;
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“tied agent” means a person who, under the full and unconditional responsibility of only
one investment firm on whose behalf it acts—

(a) promotes investment or ancillary services to clients or prospective clients;

(b) receives and transmits instructions or orders from the client in respect of
investment services or financial instruments; or

(c) places financial instruments or provides advice to clients or prospective clients in
respect of those financial instruments or services;

“UCITS management company” means a management company of a UCITS scheme,
within the meaning of Part 18 of the Act;

“UCITS scheme” has the meaning given in Part 18 of the Act.

(2) Without limiting the application of section 21 of the Interpretation and General Clauses
Act, any expression used in these Regulations which is used in Schedule 2 to the Act has the
same meaning as it has for the purposes of that Schedule.

(3) Accordingly, in these Regulations, the expressions listed in the first column of the table
below are defined or otherwise explained by the provisions in Schedule 2 to the Act which are
listed in the second column—

Expression Provision of Schedule 2
to the Act

algorithmic trading Paragraph 44
ancillary services Paragraph 44
client Paragraph 44
Commodity Paragraph 44
commodity derivatives Paragraph 44
dealing on own account Paragraph 50
derivatives Paragraph 44
direct electronic access Paragraph 61
execution of orders on behalf of clients Paragraph 49
financial instrument Paragraph 44
high-frequency algorithmic trading technique Paragraph 44
investment advice Paragraph 52
investment services and activities Paragraph 44
market maker Paragraph 44
market operator Paragraph 1
money market instruments Paragraph 1
multilateral system Paragraph 1
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MTF (multilateral trading facility) Paragraph 55
OTF (organised trading facility) Paragraph 56
portfolio management Paragraph 51
regulated market Paragraph 1

sovereign debt Paragraph 69
sovereign issuer Paragraph 69
structured deposit Paragraph 77
systematic internaliser Paragraph 81
trading venue Paragraph 1

transferable securities Paragraph 44

Technical standards relevant to certain exclusions.

3.(1) A determination as to whether an activity is provided in an incidental manner for the
purposes of paragraph 60 of Schedule 2 to the Act must take account of any technical standards
clarifying when an activity is provided in an incidental manner.

(2) A determination as to whether an activity is to be considered as ancillary to the main
business at a group level for the purposes of paragraph 62(3)(a) of Schedule 2 to the Act must
take account of any criteria set out in technical standards concerning when an activity is to be
considered as ancillary to the main business at a group level.

Application: investment firms, trading venues and others.
4.(1) These Regulations apply to—
(a) regulated firms which are investment firms;
(b) regulated firms which are market operators; and
(c) Omitted
(d) regulated firms which—

(1) are third-country firms; and

(i1) carry on any investment service or investment activity through the
establishment of a branch in Gibraltar.

(2) Regulation 35 also applies to members or participants of regulated markets and MTFs

who by virtue of paragraph 58, 61, 63 or 65 of Schedule 2 to the Act are not required to hold
Part 7 permission to carry on investment services or investment activities.
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(3) A multilateral system in financial instruments must operate in accordance with either—
(a) the provisions concerning MTF’s or OTFs in—
(1) Chapter 2 of Part 2;
(i1) Chapter 1 of Part 3; and
(iii) Chapters 1 and 3 of Part 4; or
(b) the provisions concerning regulated markets in—
(1) Chapter 3 of Part 2;
(i1) Chapter 2 of Part 3; and
(iii) Chapters 2 and 3 of Part 4.

(4) An investment firm which, on an organised, frequent, systematic and substantial basis,
deals on own account when executing client orders outside a regulated market, MTF or OTF
must operate in accordance with Title IIT of MiFIR.

(5) Without limiting Articles 23 and 28 of MiFIR, any transactions in financial instruments
referred to in sub-regulation (3) or (4) which are not concluded on multilateral systems or

systematic internalisers must comply with the relevant provisions of Title III of MiFIR.

(6) Regulations 68 (position limits and position management controls in commodity
derivatives) and 69 (position reporting by categories of position holders) also apply to—

(a) exempt persons within regulation 9(1); and

(b) persons carrying on activities which, by virtue of paragraphs 58 to 68 of Schedule
2 to the Act, are excluded from being investment services or investment activities.

(7) The rights conferred by these Regulations do not extend to the provision of services as
counterparty in transactions carried out by public bodies dealing with public debt.

Application: credit institutions.

5.(1) The provisions of these Regulations listed in sub-regulation (2) apply to regulated firms
which are credit institutions when carrying on investment services or investment activities.
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(2) The applicable provisions are—
(a) regulation 4(7);
(b) regulation 15;
(c) Chapter 1 of Part 3;
(d) Chapter 1 of Part 4 other than regulation 51(1), (2) and (7);
(e) regulations 63 to 66;
(f) regulation 73;
(g) regulation 75;
(h) regulation 77;
(i) Part 7, in so far as it applies to credit institutions;
(j) Part8;
(k) regulations 113 and 114; and
() regulation 119.

(3) For the purposes of sub-regulation (2), a reference in regulations 30 to 34, 37 to 39, 53
to 55 or 75 to-

(a) aninvestment firm is to be read as including a reference to a credit institution; and
(b) a financial instrument is to be read as a reference to a structured deposit.
Application: regulated activities in relation to structured deposits.

6.(1) The provisions of these Regulations listed in sub-regulation (2) apply to regulated firms
when selling or advising clients in relation to structured deposits if the firm-

(a) is an investment firm or credit institution; and

(b) has Part 7 permission that includes the regulated activity specified in Part 7 of
Schedule 2 to the Act.
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(2) The applicable provisions are—
(a) regulation 15;
(b) regulations 23 to 28;
(c) regulation 29(1);
(d) regulations 30 to 34;
(e) regulations 36 to 41;
(f) regulation 43;
(g) regulation 44;
(h) regulation 51(3) to (6);
(i) regulation 52(2) to (9);
(j) regulations 53 to 56;
(k) regulation 75;
() Part8;and
(m) regulation 113.

(3) For the purposes of sub-regulation (2), a reference in regulations 30 to 34, 37 to 39, 48
to 55 or 75 to-

(a) an investment firm or firm is to be read as including a reference to a credit
institution; and

(b) a financial instrument is to be read as a reference to a structured deposit.
Application: UCITS management companies and AIFMs.

7.(1) The provisions of these Regulations listed in sub-regulation (2) apply to regulated firms
which are—

(a) UCITS management companies providing services in accordance with regulation
15 of the Financial Services (UCITS) Regulations 2020; and
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(b) AIFMs providing services in accordance with regulation 12(4) of the Financial
Services (Alternative Investment Fund Managers) Regulations 2020.

(2) The applicable provisions, which must be read with any necessary modifications, are—

(a) regulation 15;
(b) regulations 30 to 34;
(c) regulations 37 to 39;
(d) regulations 53 to 55;
(e) regulation 75; and
(f) regulations 125 and 126.

Application: restricted firms.

8.(1) In this regulation a “restricted firm” means an investment firm which—

(a) has been given Part 7 permission to carry on one or more regulated activities of
providing investment services or performing investment activities; and

(b) is identified as a restricted firm in the GFSC Register.
(2) The Act and these Regulations apply to a restricted firm only as provided for in this
regulation and in any other regulations made under Part 29 of the Act in relation to restricted
firms.

(3) Where the GFSC gives Part 7 permission to a restricted firm, the GFSC must—

(a) specify the investment services referred to in sub-regulation (4)(b) to which the
permission relates;

(b) under section 67(4)(a) of the Act, incorporate the limitations specified in sub-
regulation (4)(a), (c) and (5);

(c) include a statement to the effect that the permission is given in accordance with
regulation 8 of these Regulations; and

(d) identify the firm as a restricted firm in the Register.
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(4) A restricted firm—

(a) mustnot hold client funds or client securities or place itself in debit with its clients;

(b) must not provide any investment service other than—

(i)

(i)

the reception and transmission of orders in transferable securities and units
in collective investment undertakings; or

the provision of investment advice in relation to those financial
instruments; and

(c) in the course of providing that service, may only transmit orders to—

(1)
(i1)
(iii)

(iv)

v)

(5) Omitted.

investment firms which are regulated firms;
credit institutions which are regulated firms;

branches of investment firms or credit institutions authorised in a third
country and which are subject to and comply with prudential rules
considered by the GFSC to be at least as stringent as those laid down in
these Regulations, the Capital Requirements Regulation or the Financial
Services (Credit Institutions and Capital Requirements) Regulations 2020;

collective investment undertakings authorised under Part 18 of the Act to
market units to the public and to the managers of such undertakings; or

investment companies with fixed capital, the securities of which are listed
or dealt in on a regulated market.

(6) A restricted firm may provide investment services exclusively—

(a) in commodities, emission allowances or derivatives of them for the sole purpose
of hedging the commercial risks of their clients, where those clients—

(1)

are exclusively local electricity undertakings within the meaning of Article
2.35 of Directive 2009/72/EC, as that Directive applied in Gibraltar
immediately before I[P completion day; or natural gas undertakings within
the meaning of Article 2.1 of Directive 2009/73/EC as that Directive
applied in Gibraltar immediately before IP completion day;
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(i1)  jointly hold 100% of the capital or voting rights of those persons;
(iii) exercise joint control; and

@iv) would fall within paragraph 62 of Schedule 2 to the Act if they were to
carry on those investment services themselves; or

(b) in emission allowances or derivatives of them for the sole purpose of hedging the
commercial risks of their clients, where those clients—

(1) are exclusively operators within the meaning of Article 3(f) of Directive
2003/87/EC, as that Directive applied in Gibraltar immediately before IP
completion day;

(i1)  jointly hold 100% of the capital or voting rights of those persons;

(iii) exercise joint control; and

@iv) would fall within paragraph 62 of Schedule 2 to the Act (own-account
dealing in commodity derivatives etc.) if they were to carry on those

investment services themselves.

(7) The following provisions of these Regulations apply to restricted firms as they apply to
other investment firms—

(a) regulations 15, 17 and 18;

(b) regulations 23 to 28;

(c) regulation 29(1) to (9);

(d) regulation 36(1), (4) to (8), (10) to (12) and (16);
(e) regulation 40(4), (5), (10) to (14);

(f) regulations 51 and 52(3), (8) and (9); and

(g) regulation 56, 73 and 114.

(8) A restricted firm which has Part 7 permission must at all times comply with the
requirements in this regulation.
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(9) For the purposes of this regulation, a reference in a provision listed in sub-regulation (7)
to an investment firm or firm must be read where necessary as a reference to a restricted firm.

(10) In sub-regulation (4), “investment companies with fixed capital” means a company—
(a) the exclusive object of which is to invest their funds in various stocks and shares,
land or other assets with the sole aim of spreading investment risks and giving their
shareholders the benefit of the results of the management of their assets; and
(b) which offer their own shares for subscription by the public;

Exempt persons in respect of investment services and activities.

9.(1) The following are exempt from the general prohibition in respect of any regulated
activities which are investment services or investment activities—

(a) Omitted
(b) Omitted

(c) public bodies charged with or intervening in the management of the public debt of
Gibraltar;

(d) international financial institutions designated by the Minister as having the
purpose of mobilising funding and providing financial assistance to the benefit of
their members that are experiencing or threatened by severe financing problems.

(2) Sub-regulation (3) applies to any tied agent of—

(a) aninvestment firm;

(b) a credit institution; or

(¢c) alocal firm,

and any firm or institution within paragraphs (a) to (c) is referred to in sub-regulation (3) as a
“relevant firm”.

(3) A tied agent of a relevant firm is exempt from the general prohibition in relation to any

regulated activity which is an investment service or investment activity and which is comprised
in the activities of the tied agent if—
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(a) the relevant firm accepts full and unconditional responsibility for any act or
omission of the tied agent when carrying out the tied agent’s activities on behalf
of the firm; and

(b) the requirements of regulations 23 to 28 are met.

PART 2
THRESHOLD CONDITIONS

Chapter 1
General.

Introduction to Part 2.

10.(1) This Part includes provisions which supplement the threshold conditions as they apply
to—

(a) investment firms applying for Part 7 permission to carry on investment services or
activities;

(b) investment firms which are regulated firms with Part 7 permission to carry on such
services or activities;

(c) market operators applying for Part 7 permission to operate a regulated market; and

(d) market operators which are regulated firms with Part 7 permission to operate a
regulated market.

(2) Each application for permission in accordance with section 76 of the Act must, among
other things, include a programme of operations setting out the types of business envisaged by
the applicant and the applicant’s organisational structure.

(3) The GFSC must not give Part 7 permission to carry on any investment service or
investment activity, or to operate a regulated market, unless the GFSC is satisfied that the
applicant meets, and will continue to meet, all requirements imposed on investment firms

under the Act or these Regulations.

(4) An investment firm or market operator which has Part 7 permission must at all times
comply with the threshold conditions and these Regulations.

11. Omitted.

Chapter 2
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Investment firms
Scope of permission: investment firms.

12.(1) Where the GFSC gives Part 7 permission to an investment firm, it must ensure that the
permission specifies the investment services or activities to which the permission relates.

(1A) A permission may not be granted solely for the activity of safeguarding and
administering financial instruments specified by paragraph 54B of Schedule 2 to the Act.

(2) A permission may extend to one or more of the ancillary services set out in paragraph 45
of Schedule 2 to the Act but a permission may not be granted solely for the provision of such
ancillary services.

(3) An investment firm seeking permission to extend its business to additional investment
services or activities or ancillary services not foreseen at the time of its initial application for
permission must make an application to the GFSC under section 68 of the Act to vary the
investment firm’s permission.

(4) Omitted.

(5) Omitted.

(6) The requirements of this Chapter are subject to any technical standards specifying—

(a) the information to be provided to the GFSC under regulation 10(2) including the
programme of operations;

(b) the requirements applicable to the management of investment firms under
regulation 51(7);

(c) the forms, templates and procedures for the notification or provision of
information under regulations 10(2) and 72;

(d) the requirements applicable to shareholders and members with qualifying
holdings, as well as obstacles which may prevent effective exercise of the GFSC’s
supervisory functions, under regulation 18(1) to (4).

Location of offices.

13. An investment firm—

(a) must have its head office and registered office in Gibraltar; or
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(b) if it has no registered office, must have its head office and carry on business in
Gibraltar.

Capital requirements.
14.(1) An investment firm must meet the initial capital requirements for investment firms set
out in the Financial Services (Investment Firms) (Prudential Requirements) Regulations 2021,

having regard to the nature of the investment service or investment activity in question.

(2) Ongoing capital requirements to be met by an investment firm are specified in regulation
70.

Membership of investor compensation scheme.
15.(1) An investment firm must meet its obligations under Part 16 of the Act.

(2) The obligation under sub-regulation (1) is met in relation to a structured deposit where
the structured deposit is issued by a credit institution which is a member of the Deposit
Guarantee Scheme.
Non-executive directorships.
16.(1) The GFSC, when giving an investment firm Part 7 permission, may decide to allow a
member of the management body of the firm to hold one more non-executive directorship than
is specified by regulations 48(5) and (6) of the Financial Services (Credit Institutions and
Capital Requirements) Regulations 2020.

(2) Omitted.
Management body.
17. The GFSC must refuse Part 7 permission to an investment firm if—

(a) the GFSC is not satisfied that the members of the firm’s management body—

(1) are of sufficiently good repute; or

(i1))  possess sufficient knowledge, skills and experience and will commit
sufficient time to perform their functions in the firm; or

(b) the GFSC have objective and demonstrable grounds for believing that the firm’s
management body may pose a threat to its effective, sound and prudent
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management and to the adequate consideration of the interests of its clients and the
integrity of the market.

Controllers and close links.

18.(1) The GFSC must not give Part 7 permission to an investment firm until the GFSC has
been informed of—

(a) the identities of the controllers of the firm; and
(b) the size of their holdings.

(2) The GFSC must refuse to give permission if, taking into account the need to ensure the
sound and prudent management of an investment firm, the GFSC is not satisfied as to the
suitability of the controllers of the firm.

(3) Where close links exist between an investment firm and other persons, the GFSC may
give Part 7 permission only if, in the opinion of the GFSC, those links do not prevent the

effective exercise of its regulatory functions.

(4) The GFSC must refuse permission if it would be prevented from exercising its regulatory
functions effectively by—

(a) the laws, regulations or administrative provisions of a country or territory outside
of Gibraltar governing one or more persons with which a firm has close links; or

(b) the difficulties involved in enforcing those measures.
(5) Where the GFSC has reasonable grounds for considering that the influence exercised by
a controller is likely to be prejudicial to the sound and prudent management of an investment
firm, the GFSC may take appropriate steps to resolve that situation.

(6) The steps which the GFSC may take under sub-regulation (5) include—

(a) imposing sanctions on the directors and other persons responsible for the
management of the investment firm;

(b) directing that the voting rights exercisable by the controller in question are to be
suspended; or

(c) applying to the Supreme Court for an order.

Specific information requirements for OTFs.
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19.(1) Sub-regulation (2) applies when an investment firm or market operator seeks Part 7
permission for the operation of an OTF and from time to time.

(2) The GFSC may require the investment firm or market operator to provide the GFSC
with—

(a) adetailed explanation of why the system does not correspond to and cannot operate
as a regulated market, MTF, or systematic internaliser; and

(b) a detailed description of how discretion will be exercised and, in particular—
(i)  when an order to the OTF may be retracted; and
(i1) when and how two or more client orders will be matched within the OTF.

Chapter 2
Regulated markets

General requirements: regulated markets and market operators.

20.(1) The GFSC—

(a) may only give Part 7 permission for the operation of a system as a regulated market
if the system complies with the requirements of—

(1) this Chapter;
(i1) Chapter 2 of Part 3;
(iii) Chapter 2 of Part 4;
(iv)  regulations 67 to 69, 71, 73 and 74; and
(b) may only give Part 7 permission for the operation of a regulated market if it is
satisfied that both the market operator and the systems of the regulated market
comply with those requirements.
(2) An application to the GFSC for Part 7 permission to operate a regulated market must be
accompanied by all the information the GFSC may require (including a programme of
operations setting out, among other things, the types of business envisaged and the

organisational structure) to satisfy itself that the regulated market has established, at the time
the permission is given, all the necessary arrangements to meet its obligations under this Part.
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(3) Subject to sub-regulation (4), the GFSC must refuse to give permission for the operation
of a regulated market if-

(a) itis not satisfied that the members of the management body of the market operator
are of sufficiently good repute, possess sufficient knowledge, skills and experience
and commit sufficient time to perform their functions; or

(b) there are objective and demonstrable grounds for believing that the management
body may pose a threat to its effective, sound and prudent management of the
market operator and to the adequate consideration of the integrity of the market.

(4) Inrelation to an application for permission to operate a regulated market, the GFSC must
regard the requirements of sub-regulation (1) to be met by a person or persons who effectively
direct the business and operations of a regulated market with Part 7 permission.

(5) Part 7 permission to operate a regulated market is subject to the condition that the market
operator must perform tasks relating to the organisation and operation of the regulated market
under the supervision of the GFSC.

(6) The operator of a regulated market must—

(a) provide the GFSC with, and make public, information regarding the ownership of
the regulated market or the market operator, and in particular, the identity and scale
of interests of any parties in a position to exercise significant influence over the
management; and

(b) provide the GFSC with any information it may require to assess whether a person
is in a position to exercise significant influence over the management of the
regulated market and, if so, whether that person is suitable to do so.

(7) Any person who is in a position to exercise, directly or indirectly, significant influence

over the management of a regulated market must be approved by the GFSC as being suitable
to do so.

Financial resources.
21.(1) A regulated market must have available, at the time Part 7 permission is given and on
an ongoing basis, sufficient financial resources to facilitate its orderly functioning, having

regard to the nature and extent of the transactions concluded on the market and the range and
degree of the risks to which it is exposed.
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(2) In giving Part 7 permission to a market operator, the GFSC may impose a requirement
under section 70 of the Act which specifies a level of minimum initial capital which is higher
than the market operator’s own assessment of the sufficient amount of initial capital required
for compliance with sub-regulation (1).

Market operator operating an MTF or OTF.

22.(1) A regulated firm which is a market operator may apply to vary its Part 7 permission so
as to include operating an MTF or OTF.

(2) Before varying a market operator’s permission so as to include operating an MTF or
OTF, the GFSC must ensure that market operator complies with the following provisions of
these Regulations—

(a)
(b)
(©)
(d)
(e)
()
(2
(h)

regulations 14 and 15;
regulations 17 to 19;
regulation 35;
regulations 53 and 54;
regulation 58;
regulation 60;
regulation 63 to 65; and

regulation 74.

(3) For the purposes of this regulation, a reference in a provision listed in sub-regulation (2)
to an investment firm or firm must be read where necessary as a reference to a market operator.

PART 3
CONDUCT OF BUSINESS

Chapter 1
Investment firms

Tied agents

Obligations of investment firm when appointing tied agents.
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23.(1) An investment firm may appoint one or more tied agents for the purposes of—

(a)
(b)
(c)

(d)
(e)

promoting the services of the firm to clients or potential clients;
soliciting business from clients or potential clients;

receiving and transmitting orders from clients in respect of investment services or
financial instruments;

placing financial instruments; or

providing advice to clients or potential clients in respect of those financial
instruments or services.

(2) A firm may only appoint a tied agent who is entered on the GFSC Register as a tied agent.

(3) An investment firm which appoints a tied agent must—

(a)

(b)

(c)

(d)

(e)

accept full and unconditional responsibility in writing for any act or omission of
the tied agent when carrying on an activity within sub-regulation (2) to which the
agent’s appointment relates (“the relevant business”);

ensure that the tied agent is of sufficiently good repute and possesses appropriate
general, commercial and professional knowledge so as to be able to carry on
relevant business on the firm’s behalf;

monitor the activities of the tied agent so as to ensure that, when the firm is acting
through the agent, the firm continues to comply with provisions contained in or
made under the Act;

take adequate measures to prevent any other activities of the tied agent having a
negative impact on the relevant business carried out by the tied agent on the firm’s
behalf;

ensure that the tied agent discloses the capacity in which the agent is acting, and
the firm which the agent is representing, when contacting or before dealing with
any client or potential client.

Obligations of tied agent.

24.(1) A tied agent must not—

(a)

represent other counterparties; or
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(b) hold client money or financial instruments belonging to clients.

(2) Omitted.
Responsibility of investment firm for tied agent: general.
25.(1) Where an investment firm appoints a tied agent, the firm remains fully and
unconditionally responsible for any act or omission of the tied agent when acting on the firm’s
behalf.

(2) In determining whether a firm has complied with any provision referred to in regulation
23(3)(c), anything which a relevant person has done or omitted in respect to business for which

the firm has accepted responsibility is to be treated as having been done or omitted by the firm.

(3) In sub-regulation (2), the reference to a “relevant person” is to a person who at the
material time is or was a tied agent of the firm, appointed in accordance with regulation 23(1).

(4) Nothing in sub-regulation (3) is to cause the knowledge or intentions of a tied agent to
be attributed to the firm for the purposes of determining whether the firm has committed an
offence, unless in all the circumstances it is reasonable for them to be attributed to the firm.
Responsibility of investment firm for tied agent outside Gibraltar.

26.(1) In this regulation “relevant office” means—

(a) inrelation to a body corporate, its registered office or, if it has no registered office,
its head office; and

(b) in relation to a person other than a body corporate, the person’s head office.
(2) Sub-regulation (3) applies to an investment firm whose relevant office is in Gibraltar if—

(a) the firm has appointed a tied agent who is established in Gibraltar to carry on the
relevant business on behalf of the firm; and

(b) the GFSC is satisfied that no such business is, or is likely to be, carried on by the
agent in Gibraltar.

(3) The firm is to be taken for the purposes of the Act to have contravened a requirement
imposed on that firm by or under the Act if the firm—

(a) makes or continues an appointment with an agent who does not—
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(1) make the disclosures specified in regulation 23(3)(e); or
(i1) comply with regulation 24;

(b) makes or continues with such an appointment without accepting or having
accepted responsibility for the agent’s activities in carrying on the relevant
business;

(c) makes an appointment with an agent who is not entered on the GFSC Register; or

(d) continues an appointment with an agent when the firm knows or ought to know
that the agent is not entered on the GFSC Register.

Registration of tied agents.
27.(1) An application for the registration of a tied agent in the GFSC Register—

(a) may only be made by the firm that proposes to appoint the person named in the
application as its tied agent; and

(b) must—
(1) be made in the form and manner that the GFSC may direct; and

(i1) contain or be supported by any information that the GFSC may require for
the purpose of determining the application.

(2) The GFSC may only admit a person to the Register if the GFSC is satisfied that the
person—

(a) is of sufficiently good repute; and

(b) possesses the general, commercial and professional knowledge and competence so
as to be able to—

(i)  carry on the relevant business; and

(i1) communicate accurately all relevant information regarding the proposed
business to clients or potential clients.

(3) If the GFSC proposes to admit a person to the Register it must give written notice to the
person and to the firm concerned.
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(4) If the GFSC—

(a) proposes to refuse a registration application, it must give a warning notice to the
person and to the firm concerned; or

(b) decides to refuse a registration application, it must give a decision notice to the
person and to the firm concerned.

(5) The GFSC may revoke a tied agent’s registration where the tied agent—

(a) does not make use of the registration within 12 months, expressly renounces the
registration or has not provided any activity for the preceding six months;

(b) has obtained the registration by making false statements or by any other irregular
means;

(c) no longer meets the conditions under which registration was granted;

(d) has seriously and systematically infringed the Act, these Regulations, other
regulations made under the Act or MIFIR.

(6) If the GFSC—

(a) proposes to revoke a tied agent’s registration, it must give a warning notice to the
tied agent and the firm for which the tied agent acts; or

(b) decides to revoke a tied agent’s registration, it must give a decision notice to the
tied agent and the firm for which the tied agent acts.

Supervision of tied agents.

28. The GFSC may supervise compliance by tied agents with provisions contained in or made
under the Act—

(a) directly; or
(b) as part of the supervision of the firm for which the tied agent acts.
Record-keeping

Telephone and other records.
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29.(1) An investment firm must arrange for records to be kept of all services, activities and
transactions undertaken by it which are sufficient to enable the GFSC—

(a) to discharge its functions under the Act, these Regulations, MiFIR and the Market
Abuse Regulation; and

(b) to ascertain, in particular, whether the investment firm has complied with all its
obligations, including those with respect to clients, potential clients and the
integrity of the market.

(2) Those records must include the recording of telephone conversations or electronic
communications—

(a) relating to—

(i)  transactions concluded when carrying on the regulated activity of dealing
on own account; and

(i1))  the provision of client order services that relate to the carrying on of a
regulated activity specified in paragraph 48 or 49 of Schedule 2 to the Act;
or

(b) that are intended to result in the conclusion of transactions or the provision of client
order services of that kind, even if they do not do so.

(3) For those purposes, an investment firm must take all reasonable steps to record relevant
telephone conversations and electronic communications that are made, sent or received using
equipment which the investment firm—

(a) has provided to an employee or contractor; or
(b) has accepted or permitted an employee or contractor to use.

(4) An investment firm must take all reasonable steps to prevent an employee or contractor
from making, sending or receiving relevant telephone conversations and electronic
communications on privately-owned equipment which the investment firm is unable to record
or copy.

(5) An investment firm must notify all clients, both new and existing, that telephone

communications or conversations between the investment firm and its clients that result or
may result in transactions will be recorded.
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(6) A notification under sub-regulation (5) may be made once, before the provision of
investment services to any new or existing client.

(7) An investment firm must not carry on investment services or activities by telephone to
clients who have not been notified in advance about the recording of their telephone
communications or conversations, where the investment services or activities relate to the
reception, transmission and execution of client orders.

(8) An investment firm must keep records of orders placed by clients through other
communication channels, which must be made in a durable medium including—

(a) faxes, emails or letters; or
(b) written minutes or notes of meetings.

(9) Any records kept in accordance with this regulation must be—
(a) provided to the client concerned on request;

(b) kept for five years and, where requested by the GFSC, for a period of up to seven
years.

Safeguarding of client financial instruments and funds
Safeguarding of client financial instruments and funds.
30.(1) An investment firm must—
(a) keep records and accounts enabling it at any time and without delay to distinguish
assets held for one client from assets held for any other client and from its own
assets;

(b) maintain its records and accounts in a way that ensures—

(i)  they are accurate and, in particular, correspond to the financial instruments
and funds held for clients; and

(i1) they may be used as an audit trail,;

(c) conduct regular reconciliations between its internal accounts and records and those
of any third parties by whom assets are held;
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(d) take the necessary steps to ensure that any client financial instruments deposited
with a third party in accordance with regulation 31 are identifiable separately from
financial instruments belonging to the firm or that third party, by means of
differently titled accounts on the books of the third party or other equivalent
measures that achieve the same level of protection;

(e) take the necessary steps to ensure that client funds deposited in accordance with
regulation 32 in a central bank, a credit institution, a bank authorised in a third
country or a qualifying money market fund are held in an account identified
separately from any account used to hold funds belonging to the firm; and

(f) introduce adequate organisational arrangements to minimise the risk of the loss or
diminution of client assets or rights in connection with those assets, as a result of
misuse of the assets, fraud, poor administration, inadequate record-keeping or
negligence.

(2) If the applicable law, in particular, the law relating to property or insolvency, prevents
an investment firm from complying with sub-regulation (1) to safeguard clients’ rights in a
manner which satisfies the requirements of regulation 52(15), the investment firm must put in
place arrangements which ensure that clients’ assets are safeguarded in a manner which meets
the objectives of sub-regulation (1).

(3) If the law of the jurisdiction in which client funds or financial instruments are held
prevents an investment firm from complying with sub-regulation (1)(d) or (e), the investment
firm must—

(a) comply with such further requirements (if any) having equivalent effect in terms
of safeguarding clients’ rights as may be prescribed by general regulations under
section 620 of the Act; and

(b) inform clients that they do not benefit from the protection provided under sub-
regulation (1)(d) or (e) (or both).

(4) An investment firm must not enter into any arrangement which creates a security interest,
lien or right of set-off over a client’s financial instruments or funds that enables a third party
to dispose of the client’s financial instruments or funds in order to recover debts that do not
relate to the client or the provision of services to the client.

(5) Sub-regulation (4) does not apply where client funds or financial instruments are held in
a third country jurisdiction in which an arrangement of the kind specified in that sub-regulation

is required by law but, in that event, the investment firm must disclose to clients the existence
of and risks associated with that arrangement.
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(6) Where an investment firm—

(a) grants a security interest, lien or right of set-off over client financial instruments
or funds; or

(b) has been informed that an interest, lien or right of that kind has been granted,

the firm must record it in client contracts and the firm’s own accounts to make the client’s
ownership of assets clear, such as in the event of an insolvency.

(7) An investment firm must make information relating to clients’ financial instruments and
funds readily available to—

(a) the GFSC;
(b) appointed insolvency practitioners; and
(c) those responsible for the resolution of failed financial institutions.
(8) The information which must be made available under sub-regulation (7) includes—

(a) related internal accounts and records that readily identify the balances of funds and
financial instruments held for each client;

(b) where client funds are held by an investment firm in accordance with regulation
32 details of the accounts in which client funds are held and of the relevant
agreements with the firm;

(c) where financial instruments are held by an investment firm in accordance with
regulation 31, details of the accounts opened and relevant agreements with those

third parties, as well as details of the relevant agreements with the firm;

(d) details of third parties carrying out any related outsourced tasks and details of those
tasks;

(e) key individuals in the firm involved in related processes, including those
responsible for oversight of the firm’s requirements in relation to the safeguarding
of client assets; and

(f) agreements which are relevant to establish clients’ ownership of assets.

Depositing client financial instruments.
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31.(1) An investment firm may deposit financial instruments held by it on behalf of its clients
into an account opened with a third party provided that the firm exercises all due skill, care
and diligence in the selection, appointment and periodic review of the third party and of the
arrangements for the holding and safekeeping of those financial instruments.

(2) In applying sub-regulation (1), an investment firm must take account of the expertise and
market reputation of the third party and any legal requirements related to the holding of those
financial instruments that could adversely affect clients’ rights.

(3) An investment firm must only deposit financial instruments with a third party if it is in a
jurisdiction where the safekeeping of financial instruments for the account of another person
is subject to specific regulation and supervision and the third party is subject to that specific
regulation and supervision.

(4) An investment firm must not deposit financial instruments held on behalf of clients with
a third party in a third country that does not regulate the holding and safekeeping of financial
instruments for the account of another person except where—

(a) the nature of the financial instruments or the investment services connected with
those instruments requires them to be deposited with a third party in that third
country; or

(b) the financial instruments are held on behalf of a professional client and the client
has requested in writing that the firm deposit them with a third party in that third
country.

(5) The requirements of sub-regulations (3) and (4) also apply to a third party which holds
financial instruments on behalf of an investment firm and proposes to delegate any of its
functions concerning the holding and safekeeping of those financial instruments to another
third party.

Depositing client funds.

32.(1) An investment firm must promptly place any client funds it receives into an account
opened with—

(a) a central bank;

(b) a credit institution which has Part 7 permission to carry on the regulated activity
of accepting deposits in paragraph 3 of Schedule 2 to the Act;

(c) abank authorised in a third country; or
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(d) a qualifying money market fund.

(2) Sub-regulation (1) does not apply to a credit institution with Part 7 permission to carry
on the regulated activity of accepting deposits in paragraph 3 of Schedule 2 to the Act, in
relation to deposits held by that institution.

(3) An investment firm which does not deposit client funds with a central bank must—

(a) exercise all due skill, care and diligence in the selection, appointment and periodic
review of the credit institution, bank or money market fund where those funds are
placed and the arrangements for the holding of those funds; and

(b) as part of its due diligence, consider the need for diversification of those funds.

(4) In applying sub-regulation (3) an investment firm, with a view to ensuring the protection
of clients’ rights, must take account of—

(a) the expertise and market reputation of the institution or money market fund; and

(b) any legal or regulatory requirements or market practices related to the holding of
client funds that could adversely affect those rights.

(5) An investment firm may only place a client’s funds in a qualifying money market fund
where—

(a) the firm has informed the client that funds placed with a qualifying money market
fund will not be held in accordance with the requirements for safeguarding client

funds set out in regulations 30 to 34; and

(b) the client has given explicit consent for the funds to be placed in the qualifying
money market fund.

(6) An investment firm that deposits client funds with a credit institution, bank or money
market fund which is part of the same group as the investment firm, must not deposit more

than 20% of the firm’s client funds with any entity or combination of entities within the group.

(7) An investment firm does not need to comply with sub-regulation (6) in circumstances
where it is able to show that doing so would be disproportionate having regard to—

(a) the nature, scale and complexity of the firm’s business;

(b) the balance of client funds held by the firm; and
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(c) the security offered by the group entity or combination of group entities concerned.
(8) An investment firm which proposes to rely on the exception in sub-regulation (7) must—

(a) notify the GFSC of the firm’s initial proportionality assessment under that sub-
regulation; and

(b) periodically review that assessment and notify the GFSC of the outcome of the
review.

Use of client financial instruments.
33.(1) An investment firm must not—

(a) enter into arrangements for securities financing transactions in respect of financial
instruments held by the firm on behalf of a client; or

(b) otherwise use those financial instruments for its own account or the account of any
other person or client of the firm,

unless the conditions in sub-regulation (2) are met.
(2) The conditions are that—

(a) the client has given express prior consent to the use of the instruments, on specified
terms which are—

(1) evidenced in writing; and
(i1) affirmatively executed, by signature or equivalent means; and

(b) the use of the client’s financial instruments is restricted to the specified terms to
which the client has consented.

(3) An investment firm must not—

(a) enter into arrangements for securities financing transactions in respect of financial
instruments which are held on behalf of a client in an omnibus account maintained
by a third party; or

(b) otherwise use those financial instruments for its own account or the account of any
other person,
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unless, in addition to the conditions in sub-regulation (2), the conditions in either or both of
sub-regulation (4)(a) or (b) and in sub-regulation (4)(c) are met.

(4) The conditions are that—

(a) each client whose financial instruments are held together in the same omnibus
account has given express prior consent to the use of the instruments, on specified
terms which are—

(1) evidenced in writing; and
(i1) affirmatively executed, by signature or equivalent means; or

(b) the investment firm has in place systems and controls which ensure that only
financial instruments belonging to clients who have given prior express consent in
accordance with sub-regulation (2)(a) are so used; and

(c) the investment firm maintains records which include details of the clients on whose
instructions the use of the financial instruments has been effected and the number
of financial instruments used belonging to each client who has given consent, so

as to enable the correct allocation of any loss.

(5) An investment firm must take appropriate measures to prevent the unauthorised use of
client financial instruments for its own account or the account of any other person, including—

(a) concluding agreements with clients on the measures to be taken by the firm if the
client does not have enough provision on its account on the settlement date (such
as borrowing the corresponding securities on the client’s behalf or unwinding the
position);

(b) closely monitoring its projected ability to deliver on the settlement date and the
putting in place of remedial measures if this cannot be done; and

(c) closely monitoring and promptly requesting undelivered securities which are
outstanding on or after the settlement day.

(6) An investment firm must adopt specific arrangements for all clients which ensure that—
(a) aborrower of client financial instruments provides appropriate collateral; and
(b) the firm monitors the continuing appropriateness of the collateral provided and

takes any steps which are necessary to maintain the balance of the collateral with
the value of the client instruments.
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(7) An investment firm must not enter into any collateral arrangement which is prohibited
under regulation 52(16).

Inappropriate use of title transfer collateral arrangements.

34.(1) Aninvestment firm must be able to demonstrate that it has properly considered any use
of title transfer collateral arrangements in the context of the relationship between the client’s
obligation to the firm and the client assets which the firm has subjected to title transfer

collateral arrangements.

(2) When considering and documenting the appropriateness of any title transfer collateral
arrangements, an investment firm must take account of the following factors—

(a) whether there is only a very weak connection between the client’s obligation to the
firm and the use of title transfer collateral arrangements, including whether the

likelihood of a client’s liability to the firm is low or negligible;

(b) whether the amount of client funds or financial instruments subject to title transfer
collateral arrangements far exceeds the client’s obligation to the firm; and

(c) whether all clients’ financial instruments or funds are made subject to title transfer
collateral arrangements without consideration of each client’s obligation to the
firm.

(3) An investment firm which uses title transfer collateral arrangements must highlight to
professional clients and eligible counterparties the risks involved and the effect of any title
transfer collateral arrangement on the client’s financial instruments and funds.

Algorithmic trading
Algorithmic trading.

35.(1) An investment firm that engages in algorithmic trading must—

(a) have in place effective systems and risk controls suitable to the business it operates
to ensure that its trading systems—

(1) are resilient and have sufficient capacity;

(i1) are subject to appropriate trading thresholds and limits;
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(iii))  prevent the sending of erroneous orders or otherwise functioning in a way
that may create or contribute to a disorderly market; and

(iv) cannot be used for any purpose that is contrary to the Market Abuse
Regulation or the rules of any trading venue to which it is connected;

(b) have in place effective business continuity arrangements to deal with any failure
of its trading systems; and

(c) ensure its systems are fully tested and properly monitored to ensure that they meet
the requirements in this regulation.

(2) Aninvestment firm that engages in algorithmic trading in Gibraltar using a trading venue
in Gibraltar as a member or participant must promptly notify the GFSC.

(3) The GFSC may require an investment firm to provide it, either on a regular basis or at
the GFSC’s request, with—

(a) a description of the nature of its algorithmic trading strategies;
(b) details of the trading parameters or limits to which the system is subject;

(c) details of the key compliance and risk controls that it has in place to ensure the
requirements of sub-regulation (1) are satisfied; and

(d) details of the testing of its systems.

(4) The GFSC may, at any time, request further information from an investment firm about
its algorithmic trading and the systems used for that trading.

(5) Omitted.

(6) An investment firm must arrange for records to be kept in relation to the matters in sub-
regulations (2) to (4) and ensure that those records are sufficient to enable the GFSC to monitor
the firm’s compliance with the requirements of the Act, these Regulations and any other
regulations made under the Act.

(7) An investment firm that engages in a high-frequency algorithmic trading technique must
store in an approved form accurate and time sequenced records of all its placed orders,

including cancelled orders, executed orders and quotations on trading venues and must make
them available to the GFSC on request.
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(8) An investment firm that engages in algorithmic trading to pursue a market making
strategy must, taking into account the liquidity, scale and nature of the specific market and the
characteristics of the instrument traded—

(a) other than under exceptional circumstances, carry out that market making
continuously during a specified proportion of the trading venue’s trading hours
with the result of providing liquidity on a regular and predictable basis to the
trading venue;

(b) enter into a binding written agreement with the trading venue which specifies the
obligations of the investment firm under paragraph (a); and

(c) have in place effective systems and controls to ensure that it fulfils its obligations
under that agreement at all times.

(9) For the purposes of this regulation and regulation 46 (systems resilience, circuit breakers
and electronic trading), an investment firm that engages in algorithmic trading must be
considered to be pursuing a market making strategy when, as a member or participant of one
or more trading venues, its strategy when dealing on own account involves posting firm,
simultaneous two-way quotes of comparable size and at competitive prices relating to one or
more financial instruments on a single trading venue or across different trading venues, with
the result of providing liquidity on a regular and frequent basis to the overall market.

(10) An investment firm that provides direct electronic access to a trading venue must have
in place effective systems and controls which ensure that—

(a) the suitability of clients using the service is properly assessed and reviewed;

(b) clients using the service are prevented from exceeding appropriate pre-set trading
and credit thresholds;

(c) trading by clients using the service is properly monitored;
(d) appropriate risk controls prevent trading that—

(1) may create risks to the investment firm;

(i)  could create or contribute to a disorderly market; or

(ii1) could be contrary to the Market Abuse Regulation or the rules of the trading
venue.
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(11) The provision of direct electronic access to a trading venue without the controls
specified in sub-regulation (10) is prohibited.

(12) An investment firm that provides direct electronic access is responsible for ensuring
that clients using the service comply with the requirements of the Act, of these Regulations
and of the rules of the trading venue; and, for those purposes, an investment firm must monitor
transactions in order to identify infringements of those rules, disorderly trading conditions or
conduct that may involve market abuse and that is to be reported to the competent authority.

(13) An investment firm must ensure that there is a binding written agreement between the
investment firm and the client regarding the essential rights and obligations arising from the
provision of the service and that under the agreement the investment firm retains responsibility
under the Act and these Regulations.

(14) An investment firm that provides direct electronic access to a trading venue must notify
the GFSC.

(15) The GFSC may require an investment firm to provide it, on a regular basis or at its
request, with—

(a) adescription of the systems and controls referred to in sub-regulation (10); and
(b) evidence that they have been applied.

(16) An investment firm must arrange for records to be kept in relation to the matters referred
to in sub-regulations (10) to (15) and ensure that those records are sufficient to enable the
GFSC to monitor the firm’s compliance with the requirements of, or made under, the Act.

(17) An investment firm that acts as a general clearing member for other persons—

(a) must have in place effective systems and controls to ensure that—

(i)  clearing services are only applied to persons who are suitable and meet
clear criteria; and

(i1) appropriate requirements are imposed on those persons to reduce risks to
the investment firm and to the market; and

(b) must ensure that there is a binding written agreement between the investment firm
and the person concerned regarding the essential rights and obligations arising

from the provision of that service.

(18) This regulation applies subject to any technical standards specifying—
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(a) the details of organisational requirements laid down in this regulation to be

(b)

(c)

(d)

imposed on investment firms providing different investment services or activities
and ancillary services or combinations thereof, whereby the specifications in
relation to the organisational requirements laid down in sub-regulations (10) to
(16) must set out specific requirements for direct market access and for sponsored
access in such a way as to ensure that the controls applied to sponsored access are
at least equivalent to those applied to direct market access;

the circumstances in which an investment firm would be obliged to enter into the
market making agreement referred to in sub-regulation (8)(b) and the content of
such agreements, including the proportion of the trading venue’s trading hours laid
down un sub-regulation (8);

the situations constituting exceptional circumstances referred to in sub-regulation
(8), including circumstances of extreme volatility, political and macroeconomic
issues, system and operational matters, and circumstances which contradict the
investment firm’s ability to maintain prudent risk management practices as laid
down in sub-regulation (1);

the content and format of the approved form referred to in sub-regulation (7) and
the length of time for which such records must be kept by the investment firm.

Investor protection: general principles

General principles and information to clients.

36.(1) Aninvestment firm, when providing investment services or ancillary services to clients,

must—
(a)
(b)

act honestly, fairly and professionally in the best interests of its clients; and

comply, in particular, with the principles set out in this regulation and in regulation
40.

(2) An investment firm which manufactures financial instruments for sale to clients must
ensure that—

(a)

(b)

those financial instruments are designed to meet the needs of an identified target
market of end clients within the relevant category of clients;

the strategy for distribution of the financial instruments is compatible with the
identified target market; and
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(c) the investment firm takes reasonable steps to ensure that the financial instrument
is distributed to the identified target market.

(3) An investment firm must—
(a) understand the financial instruments it offers or recommends;

(b) assess the compatibility of the financial instruments with the needs of the clients
to whom it provides investment services, taking account of the identified target
market of end clients (as referred to in regulation 52); and

(c) ensure that financial instruments are offered or recommended only when this is in
the interest of the client.

(4) Any information, including marketing communications, addressed by an investment firm
to clients or potential clients must be fair, clear and not misleading and marketing
communications must be clearly identified as such.

(5) An investment firm must provide appropriate information in good time to clients or
potential clients about the firm and its services, financial instruments and proposed investment
strategies, execution venues and all costs and related charges.

(6) The information which an investment firm provides under sub-regulation (5) must
include—

(a) when investment advice is to be provided, in good time before it provides that
advice—

(i)  whether or not the advice is provided on an independent basis;

(i1) whether the advice is based on a broad or more restricted analysis of
different types of financial instruments;

(ii1) whether that range is limited to financial instruments issued or provided by
entities having close links with the investment firm or any other close legal
or economic relationship (such as a contractual relationship) which may
pose a risk of impairing the independent basis of the advice provided;

@iv) whether the investment firm will provide the client with a periodic

assessment of the suitability of the financial instruments recommended to
that client;
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(b) in relation to financial instruments and proposed investment strategies—

(1) appropriate guidance on and warnings of the risks associated with
investments in those instruments or in respect of particular investment
strategies; and

(i1) whether the financial instrument is intended for retail or professional
clients, taking account of the identified target market in accordance with

sub-regulations (2) and (3);

(c) in relation to costs and related charges, information relating to both investment
services and ancillary services, including—

(1) the cost of advice, where relevant;
(i1) the cost of the financial instrument recommended or marketed to the client;
(iii) how the client may pay for it; and
@iv) any third party payments.
(7) Information about costs and charges, including costs and charges in connection with the
investment service and the financial instrument, which are not caused by the occurrence of

underlying market risk—

(a) must be aggregated to allow the client to understand the overall cost as well as the
cumulative effect on return of the investment;

(b) where applicable, must be provided to the client on a regular basis, at least
annually, during the life of the investment; and

(c) where the client so requests, must be provided as an itemised breakdown.
(8) Information under sub-regulations (5) to (7), (13) and (14)—
(a) must be provided in a comprehensible form and manner, so that clients or potential
clients are reasonably able to understand the nature and risks of the investment
service and of the specific type of financial instrument that is being offered and,

consequently, to take investment decisions on an informed basis; and

(b) may be provided in a standardised format.
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(9) The requirements of sub-regulations (4) to (8) do not apply to an investment service
which is offered as part of a financial product that is already subject to information
requirements relating to credit institutions and consumer credit imposed by any other
enactment.

(10) Where an investment firm informs a client that investment advice is provided on an
independent basis, the firm—

(a) must assess a sufficient range of financial instruments available on the market
which are sufficiently diverse with regard to their type and issuers or product

providers to ensure that the client’s investment objectives can be suitably met;

(b) must not limit the financial instruments assessed under paragraph (a) to those
issued or provided by—

(1) the investment firm or entities having close links with the firm; or

(i1) other entities with which the investment firm has close legal or economic
relationships (such as contractual relationships) which pose a risk of
impairing the independent basis of the advice provided;

(c) must not accept and retain any fee, commission or monetary or non-monetary
benefit paid or provided by any third party or a person acting on behalf of a third
party in relation to the provision of the service to clients.

(11) An investment firm, when providing portfolio management, must not accept and retain
any fee, commission or monetary or non-monetary benefit paid or provided by any third party
or a person acting on behalf of a third party in relation to the provision of the service to clients.

(12) Sub-regulations (10)(c) and (11) do not apply to minor non-monetary benefits that—

(a) are capable of enhancing the quality of service provided to a client;

(b) are of a scale and nature that could not be judged to impair compliance with the
investment firm’s duty to act in the client’s best interest; and

(c) are clearly disclosed to the client.
(13) An investment firm is in breach of its obligations under regulation 56 (conflicts of

interest) and sub-regulation (1) if in connection with the provision of an investment service or
ancillary service—
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(a) it pays any fee or commission or provides any non-monetary benefit to a party
other than the client concerned (or a person acting on the client’s behalf); or

(b) itreceives any fee, commission or non-monetary benefit from any party other than
the client concerned (or a person acting on the client’s behalf).

(14) Sub-regulation (13) does not apply to a payment or benefit—

(a) that is designed to enhance the quality of the relevant service to the client
concerned;

(b) that does not impair compliance with the investment firm’s duty to act honestly,
fairly and professionally in accordance with the best interest of its clients;

(c) where the existence, nature and amount of the payment or benefit (or where the
amount cannot be ascertained, the method of calculating that amount) has been
disclosed to the client in a clear, comprehensive, accurate and understandable
manner prior to the provision of the relevant investment or ancillary service; and

(d) where applicable, the client has been informed of the mechanism for transferring
the payment or benefit to the client.

(15) Sub-regulation (13) does not apply to a payment or benefit which enables or is necessary
for the provision of investment services, such as custody costs, settlement and exchange fees,
regulatory levies or legal fees, and which by its nature cannot give rise to conflicts with an
investment firm’s duties to its clients.

(16) An investment firm which provides investment services to clients—

(a) must ensure that it does not remunerate or assess the performance of its staff in a
way that conflicts with its duty to act in the best interests of its clients; and

(b) must not, in particular, make any arrangement by way of remuneration, sales
targets or otherwise that could provide an incentive to its staff to recommend a
particular financial instrument to a retail client when the investment firm could
offer a different financial instrument which would better meet that client’s needs.

(17) Subject to sub-regulation (18), when an investment service is offered together with
another service or product as part of a package or as a condition for the same agreement or

package, the investment firm must—

(a) inform the client whether it is possible to buy the different components separately;
and
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(b) if so, provide the client with information about the costs and charges for each
component.

(18) Where the risks resulting from a package or agreement offered to a retail client are likely
to differ from the risks associated with the components if bought separately, the investment
firm must provide an adequate description of the different components of the package or
agreement and the way in which their interaction modifies the risks associated with those
components.

(19) In applying sub-regulations (17) and (18), investment firms must have regard to any
guidance on the assessment and supervision of cross-selling practices issued by the GFSC.

(20) In respect of the matters in this regulation with which investment firms must comply,
no additional requirements may be imposed by regulations under the Act which affect

investment firms’ rights under Part 7.

(21) This regulation applies subject to any technical standards which supplement the
principles set out in this regulation.

Inducements
Inducements.
37.(1) An investment firm must ensure that the requirements of this regulation and regulation
36(13) to (15) are met at all times where, in connection with the provision of an investment
service or ancillary service, the firm—
(a) pays or receives any fee or commission; or
(b) provides or receives any non-monetary benefit.

(2) An investment firm must not regard a fee, commission or non-monetary benefit as being
designed to enhance the quality of the relevant service to the client unless all of the following
conditions are met—

(a) itis justified by the provision of an additional or higher level service to the relevant
client, which is proportionate to the level of any inducement received, such as the

provision of—

(i)  non-independent investment advice on and access to a wide range of
suitable financial instruments including an appropriate number of
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(i)
(aa)

(bb)

(iii)

(aa)

(bb)

instruments from third party product providers having no close links with
the investment firm;

non-independent investment advice combined with either—

an offer to the client, at least on an annual basis, to assess the
continuing suitability of the financial instruments in which the client
has invested; or

another on-going service that is likely to be of value to the client such
as advice about the suggested optimal asset allocation of the client; or

access, at a competitive price, to a wide range of financial instruments that
are likely to meet the needs of the client, including an appropriate number
of instruments from third party product providers having no close links
with the recipient firm, together with the provision of either—

added-value tools, such as objective information tools helping the
relevant client to take investment decisions or enabling the relevant
client to monitor, model and adjust the range of financial instruments
in which the client has invested; or

periodic reports of the performance, costs and charges associated with
the financial instruments;

(b) it does not directly benefit the recipient firm, its shareholders or employees without
tangible benefit to the relevant client; and

(c) in relation to an on-going inducement, it is justified by the provision of an on-
going benefit to the relevant client.

(3) A fee, commission or non-monetary benefit must not be regarded as acceptable if the

provision of relevant services to the client is biased or distorted as a result of the fee,
commission or non-monetary benefit.

(4) An investment firm must comply with sub-regulations (2) and (3) for so long as it

continues to pay or receive an ongoing fee, commission or non-monetary benefit.

(5) Aninvestment firm must hold evidence that any fee, commission or non-monetary benefit

paid or received by the firm is designed to enhance the quality of the relevant service to the
client, including by maintaining—
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(a) alistofall fees, commissions and non-monetary benefits received by the firm from
third parties in relation to the provision of investment or ancillary services; and

(b) arecord of how any fee, commission or non-monetary benefit paid or received by
the investment firm enhances the quality of the services provided to the relevant
client and the steps the firm has taken so as not to impair its duty to act honestly,
fairly and professionally in accordance with the best interests of the client.

(6) An investment firm, before providing an investment service or ancillary service, must
disclose to the client any relevant payment or benefit which the firm has received from or paid
to a third party.

(7) A disclosure under sub-regulation (6) must be made in accordance with regulation
36(14)(c) and any non-monetary benefits received or paid by an investment firm in connection
with a service provided to a client must be priced and disclosed separately (but minor non-
monetary benefits may be described in a generic manner).

(8) Where an investment firm is unable to ascertain in advance the amount of any payment
or benefit to be paid or received, it may comply with sub-regulation (6) by—

(a) before providing an investment service or ancillary service, disclosing the method
of calculating that amount to the client; and

(b) providing the client with information on the exact amount of the payment or
benefit once it has been received or paid.

(9) For as long as it receives or pays any on-going inducement, an investment firm must
inform relevant clients on an individual basis at least once a year of the amount of any payment
or benefit received or paid in relation to the investment service or ancillary services provided
to each of those clients, (but minor non-monetary benefits may be described in a generic
manner).

(10) Where more than one investment firm is involved in a distribution channel, each firm
providing an investment or ancillary service must comply with its own disclosure obligations
to clients.

(11) In applying this regulation, investment firms must take account of the requirements
relating to costs and associated charges in regulation 36(6)(c) and in Article 50 of Commission
Delegated Regulation (EU) 2017/565, as that Regulation forms part of the law of Gibraltar
after IP completion day.

Inducements: advice on independent basis or portfolio management.
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38.(1) An investment firm that provides investment advice on an independent basis or
portfolio management to a client must transfer to the client in full any fee, commission or
monetary benefit which the firm receives from or on behalf of a third party in relation to those

services.

(2) An investment firm must establish and implement a policy to ensure that—

(a)

(b)

(c)

any fee, commission or any monetary benefit of the kind mentioned in sub-
regulation (1) is allocated to the client concerned;

clients are informed, by means of a periodic statement or report, of any fee,
commission or monetary benefit of that kind which has been transferred to them;
and

those fees, commissions and monetary benefits are transferred to clients as soon as
reasonably possible after the firm receives them.

(3) An investment firm providing investment advice on an independent basis or portfolio
management must not accept a non-monetary benefit other than any of the following
acceptable minor non-monetary benefits—

(a)

(b)

(©

(d)

information or documentation relating to a financial instrument or investment
service, whether of a generic nature or personalised to reflect the circumstances of
an individual client;

written material from a third party that is—

(1) commissioned and paid for by a corporate issuer or potential issuer to
promote a new issue by the company; or

(i1) contractually engaged and paid by an issuer to produce the material on an
ongoing basis;

where the relationship is clearly disclosed in the material and the material is made
available at the same time to any investment firms wishing to receive it or to the

general public;

participation in conferences, seminars and other training events on the benefits and
features of a specific financial instrument or an investment service;

hospitality of a reasonable and modest value, such as refreshments provided during
a business meeting or at an event of the kind mentioned in paragraph (c);
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©)

®

€3]

(h)

research relating to an issue of shares, debentures, warrants or certificates
representing certain securities by an issuer, which is—

(i)  produced—
(aa) prior to the issue being completed; and

(bb) by a person that is providing underwriting or placing services to the
issuer on that issue; and

(i1) made available to prospective investors in the issue;

research that is received so that the firm may evaluate the research provider’s
research service, where—

(1) it is received during a trial period that lasts no longer than three months;
(i)  no monetary or non-monetary consideration is due (whether before, during

or after the trial period) to the research provider for providing the research
during the trial period;

(iii) the trial period is not commenced with the research provider within 12

months from the termination of an arrangement for the provision of
research (including any previous trial period) with the research provider;
and

(iv) the firm makes and retains a record of—

(aa) the dates of any trial period accepted under this paragraph; and

(bb) how the conditions in sub-paragraphs (i) to (iii) were satisfied for each
such trial period;

research on listed or unlisted companies with a market capitalisation below £200
million, which is offered on a re-bundled basis or provided for free.

third party research that is received by a firm providing investment services or
ancillary services to clients where it relates to fixed income, currency or
commodity instruments;

research received from a research provider where the research provider is not

engaged in execution services and is not part of a financial services group that
includes an investment firm that offers execution or brokerage services;
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(j) written material that is made openly available from a third party to any firm
wishing to receive it or to the general public;

(k) corporate access services which relate to listed or unlisted companies with a market
capitalisation below £200 million;

() other minor, reasonable and proportionate non-monetary benefits which enhance
the quality of service provided to a client and which, having regard to the scale and
nature of—

(1) the overall level of benefits, are unlikely to influence the investment firm’s
behaviour in a manner that is detrimental to the interests of the relevant
client; and

(i1))  the benefits provided by one entity or group of entities, are unlikely to
impair the investment firm’s compliance with its duty to act in the best
interest of the client.

(3A) For the purposes of—

(a) sub-regulation (3)(g) and (k), “market capitalisation” is to be calculated—

(i)  byreference to the average closing price of the company’s shares at the end
of each month to 31st October for the preceding 24 months; or

(i1) for a company newly admitted to trading, by reference to its market
capitalisation at the close of day one trading, which is to apply until an
average can be calculated in accordance with sub-paragraph (i),

but an investment firm may reasonably rely on the assessment of a third party that
the research is on a company with a market capitalisation below £200 million; and

(b) sub-regulation (3)(j), written material is “openly available” if, in order for a person
to access that material, there are no conditions or barriers which apply other than
those which are reasonably required to comply with relevant regulatory
obligations.

(4) Aninvestment firm must disclose any minor non-monetary benefits it has received before
it provides a relevant investment or ancillary service to clients, but those benefits may be

described in a generic manner.

Inducements in relation to research.
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39.(1) Research which is provided by a third party to an investment firm that provides portfolio
management or other investment services or ancillary services to clients is not to be regarded
as an inducement if it is received in return for—

(a) direct payment by the investment firm out of its own resources; or

(b) payment from a separate research payment account which is controlled by the
investment firm and meets the conditions in sub-regulation (2).

(2) The conditions are that—

(a) the research payment account is funded by a specific research charge to clients,
which must—

(1) only be based on a research budget set by the investment firm for the
purpose of establishing the need for third party research in respect of

investment services rendered to its clients; and

(i1) not be linked to the volume or value of transactions executed on behalf of
the clients;

(b) clients are provided with—
(1) information about the budgeted amount for research and the estimated
research charge for each of them, before they receive any investment

services; and

(i1) annual information about the actual research charge that each of them has
incurred;

(c) as part of establishing the research payment account and agreeing the research
charge with its clients, the investment firm sets and regularly assesses a research
budget as an internal administrative measure;

(d) the investment firm is responsible for the research payment account; and

(e) the investment firm regularly assesses the quality of the research purchased based
on robust quality criteria and its ability to contribute to better investment decisions.

(3) An investment firm which operates a research payment account, on request, must provide
its clients or the GFSC with a summary of—
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(a) the providers paid from the account;

(b) the total amount paid to each provider over a defined period;

(c) the benefits and services received by the investment firm; and

(d) how the total amount spent from the account compares to the budget set by the
firm for that period, noting any rebate or carry-over if residual funds remain in the
account.

(4) An investment firm must—

(a) agree with clients (which may be by means of the firm’s investment management
agreement or general terms of business)—

(i)  the research charge as budgeted by the firm; and

(i1))  the frequency with which the research charge will be deducted from the
clients’ resources over the year;

(b) only increase its research budget and the related research charge after it has
provided clear information to clients about any intended increase.

(5) The total amount of research charges received by an investment firm must not exceed its
research budget and, where a firm has a surplus in its research payment account at the end of
a period, it must make arrangements to rebate those funds to clients or offset them against the
research budget and charge for the following period.

(6) Where an investment firm does not collect the research charge from clients separately
but together with a transaction commission, it must—

(a) indicate a separately identifiable research charge; and
(b) comply with the conditions in sub-regulation (2).
(7) For the purposes of sub-regulation (2)(c), an investment firm’s research budget—

(a) must be managed solely by the firm, based on a reasonable assessment of the need
for third party research;

(b) when used for the purchase of third party research, must be subject to appropriate

controls and senior management oversight which ensure it is managed and used in
the best interests of the firm’s clients; and
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(c) must be subject to controls which include a clear audit trail of the payments made
to research providers and how those amounts were determined, having regard to
the quality criteria in sub-regulation (2)(e).

(8) An investment firm’s research budget and research payment account must not be used to
fund internal research.

(9) An investment firm may delegate the administration of its research payment account to
a third party if the arrangement facilitates the purchase of third party research and payments
to research providers in the name of the investment firm, in accordance with its instructions
and without undue delay.

(10) For the purposes of sub-regulation (2)(e), an investment firm must—

(a) establish all necessary elements in a written research policy and provide it to its
clients; and

(b) consider the extent to which research purchased through the research payment
account may benefit clients’ portfolios, where relevant taking account of the
investment strategies applicable to various types of portfolios and the approach the
firm will take to allocating costs fairly to the various clients’ portfolios.

(11) An investment firm that provides execution services must establish separately
identifiable charges—

(a) for those execution services which only reflect the cost of executing the
transaction; and

(b) for any other benefit or service which it provides to investment firms, which must
not be influenced or conditioned by levels of payment for execution services.

Provisions to ensure investor protection
Assessing suitability and appropriateness and reporting to clients.
40.(1) An investment firm must ensure that individuals giving investment advice or
information about financial instruments, investment services or ancillary services to clients on
behalf of the investment firm possess the necessary knowledge and competence to fulfil their

obligations under this regulation and regulation 36.

(2) The GFSC—
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(a) may require an investment firm to provide it with any information that the GFSC
considers necessary for the purpose of assessing the firm’s compliance with sub-
regulation (1); and

(b) must publish the criteria to be used for assessing whether an individual referred to
in that sub-regulation possesses the necessary knowledge and competence required
by that sub-regulation.

(3) An investment firm which is required to provide any information under sub-regulation
(2)(a) must do so without delay.

(4) An investment firm, when providing investment advice or portfolio management, must
obtain the information which is necessary to enable it to recommend investment services and
financial instruments that are suitable for the client or potential client, including the client’s or
potential client’s—

(a) knowledge and experience in the investment field relevant to the specific type of
product or service;

(b) investment objectives and, in particular, the client’s or potential client’s risk
tolerance; and

(c) financial situation, including the client’s or potential client’s ability to bear losses.

(5) Where an investment firm provides investment advice recommending a bundled package
of services or products to which regulation 36(17) and (18) apply, it must ensure that the
overall package is suitable for the client or potential client.

(6) An investment firm, when providing investment services other than those referred to in
sub-regulations (4) and (5), must ask the client or potential client to provide information
regarding that person’s knowledge and experience in the investment field relevant to the
specific type of product or service offered or demanded, to enable the investment firm—

(a) to assess whether the investment service or product envisaged is appropriate for
the client or potential client; and

(b) where a package of services or products to which regulation 36(17) and (18) apply
is envisaged, to consider as part of the assessment whether the overall package is

appropriate.

(7) An investment firm must provide a client or potential client with an appropriate warning
(which may be in a standard form) where the investment firm—
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(a) considers that a product or service is not appropriate for the client or potential
client, based on the information received from the client or potential client under
sub-regulation (6); or

(b) is unable to determine whether a product or service is appropriate for the client or
potential client because—

(1) the client or potential client has not provided the information referred to in
sub-regulation (6); or

(i1))  the information which the client or potential client has provided under that
sub-regulation includes insufficient information regarding their knowledge
and experience.

(8) An investment firm may provide investment services that only consist of the execution
of client orders or the reception and transmission of client orders with or without ancillary
services (other than granting credits or loans under point 2 of paragraph 45(2) of Schedule 2
to the Act that are not within the existing credit limits of clients’ loans, current accounts or
overdraft facilities) without the need to obtain the information or make the determination
provided for in sub-regulation (6) where the following conditions are met—

(a) the services relate to any of the following financial instruments—

(1) shares admitted to trading on a regulated market, an equivalent third-
country market or an MTF, which are shares in companies and not shares
in non-UCITS collective investment undertakings or shares that embed a
derivative;

(i)  bonds or other forms of securitised debt admitted to trading on a regulated
market, an equivalent third country market or an MTF, other than those that
embed a derivative or incorporate a structure which makes it difficult for
the client to understand the risk involved;

(iii) money-market instruments, other than those that embed a derivative or
incorporate a structure which makes it difficult for the client to understand
the risk involved;

(iv)  shares or units in UCITS schemes, other than structured UCITS (those
which provide investors, at certain predetermined dates, with algorithm-
based payoffs that are linked to the performance, or to the realisation of
price changes or other conditions, of financial assets, indices or reference
portfolios or UCITS with similar features);
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v) structured deposits, excluding those that incorporate a structure which
makes it difficult for the client to understand the risk of return or the cost
of exiting the product before term;

(vi) other instruments which are assessed as being non-complex financial
instruments for the purposes of this paragraph;

(b) the service is provided at the initiative of the client or potential client;
(c) the investment firm complies with its obligations under regulation 56; and

(d) the client or potential client has been clearly informed (which may be by means of
a warning in a standard format) that—

6)) in providing the service, the investment firm is not required to assess the
appropriateness of the financial instrument or service provided or offered
to the client or potential client; and

(i1))  the client or potential client does not benefit from the corresponding
protection of the relevant conduct of business rules.

(9) In sub-regulation (8) an “equivalent third-country market” means a market in a third-
country which the GFSC considers has a legal and supervisory framework that fulfils at least
the following conditions—

(a) the markets are subject to authorisation and to effective supervision and
enforcement on an ongoing basis;

(b) the markets have clear and transparent rules regarding the admission of securities
to trading so that such securities are capable of being traded in a fair, orderly and
efficient manner, and are freely negotiable;

(c) security issuers are subject to periodic and ongoing information requirements
ensuring a high level of investor protection; and

(d) market transparency and integrity are ensured by the prevention of market abuse
in the form of insider dealing and market manipulation.

(10) An investment firm must establish a record that includes any document agreed between
the investment firm and a client that sets out the rights and obligations of the parties and the
other terms on which the investment firm will provide services to the client, and for this
purpose the rights and duties of the parties to the contract may be incorporated by reference to
other documents or legal texts.
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(11) Aninvestment firm, when providing investment advice but before a transaction is made,
must provide the client with a suitability statement in a durable medium specifying the advice
given and how that advice meets the preferences, objectives and other characteristics of the
retail client.

(12) Where an agreement to buy or sell a financial instrument is concluded using a means of
distance communication which prevents the prior delivery of the suitability statement, an
investment firm may provide that statement immediately after the client is bound by the
agreement if—

(a) the investment firm has given the client the option of delaying the transaction until
the suitability statement is received; and

(b) the client has consented to receiving the suitability statement without undue delay
after the conclusion of the transaction.

(13) An investment firm must provide a client with adequate reports in a durable medium on
the service provided including—

(a) periodic communications, taking into account the type and the complexity of
financial instruments involved and the nature of the service provided to the client;
and

(b) where applicable, the costs associated with the transactions and services
undertaken on behalf of the client.

(14) Where an investment firm provides portfolio management or has informed a client that
it will carry out a periodic assessment of suitability, any periodic report must contain an
updated statement of how the investment meets the client’s preferences, objectives and other
characteristics of the retail client.

(15) If a mortgage credit agreement is offered which requires the consumer to be provided
with an investment service in relation to mortgage bonds issued to secure the financing of, and
having identical terms as, the mortgage in order for the loan to be payable, refinanced or
redeemed, that service is not also subject to the obligations set out in this regulation.

(16) This regulation applies—

(a) subject to any technical standards which supplement the principles set out in sub-
regulations (3) to (14); and

(b) having regard to any guidance issued by the GFSC—
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(1) specifying criteria for the assessment of knowledge and competence
required under sub-regulation (1); or

(i1))  for the assessment of—
(aa) financial instruments incorporating a structure which makes it difficult
for the client to understand the risk involved, in accordance with sub-
regulation (8)(a)(ii) or 8(a)(iii);
(bb) structured deposits incorporating a structure which makes it difficult
for the client to understand the risk of return or the cost of exiting the

product before term, in accordance with sub-regulation (8)(a)(v); or

(co) financial instruments being classified as non-complex for the purpose
of sub-regulation (8)(a)(vi).

Provision of services through another investment firm.
41.(1) An investment firm (“the receiving firm”) may accept an instruction from another
investment firm (“the instructing firm”) to provide investment services or ancillary services
on behalf of a client of the instructing firm and, in that event—

(a) the receiving firm may rely on—

(1) any client information provided to it by the instructing firm; and

(i1) any recommendation in respect of the service or transaction that has been
provided to the client by the instructing firm; and

(b) the instructing firm remains responsible for—

(1) the completeness and accuracy of the information provided by it to the
receiving firm; and

(i1) the suitability for the client of the recommendation or advice it has
provided to that client.

(2) The receiving firm is responsible for concluding the service or transaction in accordance
with the relevant provisions of the Act or these Regulations, based on any information or

recommendation provided by the instructing firm.

Obligation to execute orders on terms most favourable to client.
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42.(1) An investment firm, when executing orders, must take all reasonable steps to obtain
the best possible result for its clients (the “best possible result”) taking into account price,
costs, speed, likelihood of execution and settlement, size, nature or any other consideration
relevant to the execution of the order.

(2) Despite sub-regulation (1), where an investment firm receives a specific instruction from
a client in respect of the execution of an order, the investment firm must execute the order by
following the specific instruction.

(3) Where an investment firm executes an order on behalf of a retail client, the best possible
result must be determined in terms of the total consideration, representing the price of the
financial instrument and the costs relating to execution, which must include all expenses
incurred by the client which are directly related to the execution of the order, including
execution venue fees, clearing and settlement fees and any other fees paid to third parties
involved in the execution of the order.

(4) Where there is more than one venue on which an order for a financial instrument may be
executed, for the purpose of delivering the best possible result, the results that would be
achieved by executing the order on each of the execution venues that is capable of executing
the order and is listed in the firm’s order execution policy must be assessed and compared,
taking account of the firm’s commissions and the costs for executing the order on each of those
venues.

(5) Aninvestment firm must not receive any remuneration, discount or non-monetary benefit
for routing client orders to a particular trading venue or execution venue which would be
contrary to sub-regulation (1) or regulations 36, 52(3) to (9) or 56.

(6) Aninvestment firm, following execution of a transaction on behalf of a client must inform
the client where the order was executed and must provide periodic reports to clients which
include details about the price, costs, speed and likelihood of execution for individual financial
instruments.

(7) Omitted

(8) An investment firm must establish and implement effective arrangements for complying
with sub-regulations (1) to (4) and, in particular, must establish and implement an order
execution policy to allow it to obtain the best possible result.

(9) An order execution policy must include, in respect of each class of financial instruments

and at least for those venues that enable the firm consistently to obtain the best possible result
for the execution of client orders, information on—
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(a) the different venues where the investment firm executes its client orders; and
(b) the factors affecting the choice of execution venue.
(10) An investment firm must obtain a client’s prior consent to its order execution policy
and, for that purpose, must provide clients with appropriate information about its order
execution policy which explains clearly, in sufficient detail and in a way that can be easily

understood by clients, how orders will be executed for clients by the firm.

(11) Where an investment firm’s order execution policy provides that client orders may be
executed outside of a trading venue, the investment firm must—

(a) inform its clients about that possibility; and
(b) obtain a client’s express prior consent (whether for an individual transaction or
more generally) before executing any order for the client outside of a trading
venue.
(12) Omitted

(13) An investment firm which executes client orders must—

(a) monitor the effectiveness of its order execution policy and arrangements, in order
to identify and, where appropriate, correct any deficiencies;

(b) assess on a regular basis whether the execution venues included in its order
execution policy provide for the best possible result or whether it needs to make
changes to those execution arrangements, taking account of the relevant data or
other internal analyses conducted by investment firms; and

(c) notify clients with whom it has an ongoing client relationship of any material
changes to its order execution policy or arrangements.

(14) An investment firm must be able to demonstrate—

(a) to aclient, at their request, that the investment firm has executed the client’s orders
in accordance with the firm’s execution policy; and

(b) to the GFSC, at its request, that the investment firm has complied with this
regulation.

(15) This regulation applies subject to any technical standards adopted concerning—
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(a) the criteria for determining the relative importance of the different factors that, in
accordance with sub-regulations (1) to (4), may be taken into account for
determining the best possible result taking into account the size and type of order
and the retail or professional nature of the client;

(b) factors that may be taken into account by an investment firm when reviewing its
execution arrangements and the circumstances under which changes to such
arrangements may be appropriate. In particular, the factors for determining which
venues enable investment firms to obtain on a consistent basis the best possible
result for executing client orders;

(c) the nature and extent of the information to be provided to clients on their execution
policies, in accordance with sub-regulations (9) to (11);

Client order handling rules.

43.(1) An investment firm with Part 7 permission to execute orders on behalf of clients must
implement procedures and arrangements which provide for—

(a) the prompt, fair and expeditious execution of client orders, relative to other client
orders or the trading interests of the firm; and

(b) the execution of otherwise comparable client orders in accordance with the time
of their reception by the firm.

(2) Unless a client expressly instructs otherwise, an investment firm must take measures to
facilitate the earliest possible execution of a client limit order which, in respect of shares
admitted to trading on a regulated market or traded on a trading venue, is not immediately
executed under prevailing market conditions.

(3) The measures which an investment firm must take under sub-regulation (2) are to make
the client limit order public immediately and in a manner which is easily accessible to other
market participants, and an investment firm may comply with that obligation by transmitting
the client limit order to a trading venue.

(4) The GFSC may waive the obligation to make public a limit order that is large in scale
compared with normal market size, as determined under Article 4 of MiFIR.

(5) This regulation applies subject to any technical standards specifying—

(a) the conditions and nature of the procedures and arrangements which result in the
prompt, fair and expeditious execution of client orders and the situations in which
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or types of transactions for which investment firms may reasonably deviate from
prompt execution so as to obtain more favourable terms for clients;

(b) the different methods through which an investment firm can be deemed to have met
its obligations to disclose not immediately executable client limit order to the
market.

Transactions with eligible counterparties.
Transactions executed with eligible counterparties.
44.(1) An investment firm with Part 7 permission to execute orders on behalf of clients, to
deal on own account or to receive and transmit orders, may bring about or enter into
transactions with eligible counterparties without being obliged, in respect of those transactions
or any ancillary service directly relating to those transactions, to comply with the obligations
under—

(a) regulation 36 (1) to (4) and (9) to (19);

(b) regulation 40(1) to (10), (15) and (16);

(c) regulation 42; or

(d) regulation 43(1).

(2) An investment firm must act honestly, fairly and professionally in its relationship with
an eligible counterparty and communicate in a way which is fair, clear and not misleading,

taking account of the nature of the eligible counterparty and its business.

(3) For the purposes of this regulation each of the following entities (or an entity from a third
country which is equivalent to any of those entities) is an eligible counterparty—

(a) aninvestment firm;
(b) a credit institution;
(c) an insurance company;

(d) an authorised UCITS scheme, within the meaning of section 289 of the Act, or its
management company;

(e) apension fund or its management company;
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(f) another financial institution authorised or regulated under any other enactment;

(g) a national government or its corresponding office, including a public body that
deals with the public debt at national level;

(h) the Gibraltar Savings Bank or a central bank;
(i) a supranational organisation; or
(j) any other undertaking which is a prescribed eligible counterparty.

(4) An entity’s classification as an eligible counterparty under this regulation does not affect
the right of that entity to request, either on a trade-by-trade basis or in general form, to be
treated as a client whose business with the investment firm is subject to regulations 36, 40, 42
and 43.

(5) Where the prospective counterparties in a transaction are located in different jurisdictions,
an investment firm must defer to the status of the other undertaking as determined by the law

or measures of the jurisdiction in which that undertaking is established.

(6) Sub-regulation (3) applies subject to any technical standards specifying the procedures
for requesting treatment as clients under sub-regulation (4).

Chapter 2
Regulated markets

Compliance.
45. A market operator with Part 7 permission to operate a regulated market—

(a) must ensure that the regulated market it manages complies with the requirements
of the Act and these Regulations; and

(b) may exercise the rights that correspond to the regulated market that it manages by
virtue of the Act and these Regulations.

Systems resilience, circuit breakers and electronic trading.

46.(1) A regulated market must have effective systems, procedures and arrangements in place
to ensure that its trading systems—

(a) are resilient;
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(b)
(c)
(d)
(e)

have sufficient capacity to deal with peak order and message volumes;
are able to ensure orderly trading under conditions of severe market stress;
are fully tested to ensure that the conditions in paragraphs (a) to (¢) are met; and

are subject to effective business continuity arrangements which ensure continuity
of its services if there is any failure of its trading systems.

(2) A regulated market must have in place—

(a)

(b)

written agreements with all investment firms pursuing a market making strategy
on the regulated market;

schemes to ensure that a sufficient number of investment firms participate in such
agreements which require them to post firm quotes at competitive prices with the
result of providing liquidity to the market on a regular and predictable basis, where
such a requirement is appropriate to the nature and scale of the trading on that
regulated market.

(3) A written agreement under sub-regulation (2) must at least specify—

(a)

(b)

the obligations of the investment firm in relation to the provision of liquidity and
where applicable any other obligation arising from participation in the scheme
referred to in sub-regulation (2)(b);

any incentives in terms of rebates or otherwise offered by the regulated market to
an investment firm so as to provide liquidity to the market on a regular and
predictable basis and, where applicable, any other rights accruing to the investment
firm as a result of participation in that scheme.

(4) A regulated market must—

(a)

(b)

(c)

monitor and enforce compliance by investment firms with the requirements of such
binding written agreements;

inform the GFSC, in the manner and form it may require, about the content of such
binding written agreements; and

provide the GFSC, at its request, with any further information which is necessary

to enable the GFSC to satisfy itself of compliance by the regulated market with
this sub-regulation and sub-regulation (3).
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(5) A regulated market must have in place effective systems, procedures and arrangements
to reject orders that exceed pre-determined volume and price thresholds or are clearly
erroneous.

(6) A regulated market must—
(a) be able—

(1) to halt temporarily or constrain trading if there is a significant price
movement in a financial instrument on that market or a related market
during a short period; and

(i1) in exceptional cases, to cancel, vary or correct any transaction; and

(b) ensure that the parameters for halting trading are appropriately calibrated in a
manner which—

(i)  takes account of the liquidity of different asset classes and sub-classes and
the nature of the market model and types of users; and

(i1) is sufficient to avoid significant disruptions to the orderliness of trading.

(7) Where a regulated market which is material in terms of the liquidity of a financial
instrument halts the trading of that instrument, that trading venue must have the necessary
systems and procedures in place to ensure that it notifies competent authorities, in order for
them to coordinate a market-wide response and determine whether it is appropriate to halt
trading on other venues on which the financial instrument is traded until trading resumes on
the original market.

(8) A regulated market must report its parameters for halting trading and any material
changes to those parameters to the GFSC in a consistent and comparable manner and in the
form the GFSC may require.

(9) Omitted.

(10) A regulated market must have in place effective systems, procedures and arrangements
to ensure that algorithmic trading systems cannot create or contribute to disorderly trading
conditions on the market and to manage any disorderly trading conditions which do arise from

such algorithmic trading systems, including systems to—

(a) limit the ratio of unexecuted orders to transactions that may be entered into the
system by a member or participant;
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(b) be able to slow down the flow of orders if there is a risk of its system capacity
being reached; and

(c) limit and enforce the minimum tick size that may be executed on the market.

(11) The systems, procedures and arrangements put in place under sub-regulation (10) must
include requirements for the regulated market’s members or participants to carry out
appropriate testing of algorithms and providing environments to facilitate such testing.

(12) A regulated market that permits direct electronic access must—
(a) have in place effective systems, procedures and arrangements to ensure that—

(i)  members or participants are only permitted to provide those services if they
are investment firms with Part 7 permission to carry on any of the regulated
activities in paragraphs 48 to 56 of Schedule 2 to the Act or credit
institutions with Part 7 permission to carry on the regulated activity of
accepting deposits in paragraph 3 of Schedule 2 to the Act;

(i1) appropriate criteria are set and applied regarding the suitability of persons
to whom that access may be provided; and

(iii))  the member or participant retains responsibility for orders and trades
executed using that service in relation to the requirements of, or made

under, the Act;

(b) set appropriate standards regarding risk controls and thresholds on trading by
persons using direct electronic access;

(c) be able to—

6] distinguish orders or trading by a person using direct electronic access from
other orders or trading by the member or participant which provided that
access; and

(i1) if necessary, stop orders or trading by that person; and
(d) have arrangements in place to suspend or terminate the provision of direct
electronic access by a member or participant to a client in the event of non-

compliance.

(13) A regulated market must ensure that its rules on co-location services are transparent,
fair and non-discriminatory.
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(14) A regulated market must—

(a) ensure that its fee structures, including execution fees, ancillary fees and any
rebates—

(1) are transparent, fair and non-discriminatory; and
(i)  do not create incentives to place, modify or cancel orders or to execute
transactions in a way which contributes to disorderly trading conditions or

market abuse; and

(b) impose market making obligations in individual shares or a suitable basket of
shares in exchange for any rebates that are granted.

(15) Regulated markets may adjust their fees for cancelled orders according to the length of
time for which the order was maintained and may calibrate the fees to each financial instrument
to which they apply.

(16) A regulated market must—

(a) be able to identify, by means of flagging from members or participants—
(1) orders generated by algorithmic trading;
(i1) the different algorithms used for creating the orders; and
(iii))  the relevant persons initiating those orders;

(b) provide that information to the GFSC at its request.

(17) For the purpose of enabling the GFSC to monitor trading, a regulated market, when
required to do so by the GFSC, must—

(a) provide the GFSC with data relating to the regulated market’s order book; or
(b) give the GFSC access to the order book.
(18) This regulation applies—

(a) subject to any technical standards specifying—
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(i)

(i)

(1i1)

(iv)

V)

(vi)

(i)

the requirements to ensure trading systems of regulated markets are
resilient and have adequate capacity;

the ratio referred to in sub-regulation (10), taking into account factors such
as the value of unexecuted order in relation to the value of executed
transactions;

the controls concerning direct electronic access in such as a way as to
ensure that the controls applied to sponsored access are at least equivalent
to those applied to direct market access;

the requirements to ensure that co-location services and fee structures are
fair and non-discriminatory and that fee structures do not create incentives
for disorderly trading conditions or market abuse;

the determination of where a regulated market is material in terms of
liquidity in that financial instrument;

the requirements to ensure that market making schemes are fair and non-
discriminatory and to establish minimum market making obligations that
regulated markets must provide for when designing a market making
scheme and the conditions under which the requirement to have in place a
market making scheme is not appropriate, taking into account the nature
and scale of the trading on that regulated market, including whether the
regulated market allows for or enables algorithmic trading to take place
through its systems;

the requirements to ensure appropriate testing of algorithmic trading
systems including high-frequency algorithmic trading systems cannot
create or contribute to disorderly trading conditions on the market; and

(b) having regard to any guidance issued by the GFSC on the appropriate calibration
of trading halts under sub-regulation (6), taking into account the factors referred
to in that sub-regulation.

Tick sizes.

47.(1) A regulated market must adopt a tick size regime for—

(a) shares, depositary receipts, exchange-traded funds, certificates and other similar
financial instruments (and in doing so must comply with any technical standard);

and
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(b) any other financial instrument for which there is technical standard.

(1A) The application of tick sizes does not prevent regulated markets from matching orders
large in scale at mid-point within the current bid and offer prices.

(2) Tick size regimes must—

(a) Dbe calibrated to reflect the liquidity profile of the financial instrument in different
markets and the average bid-ask spread, taking into account the desirability of
enabling reasonably stable prices without unduly constraining further narrowing
of spreads; and

(b) adapt the tick size for each financial instrument appropriately.

(3) In sub-regulation (1) a reference to technical standard is to any technical standards
specifying—

(a) in the case of sub-regulation (1)(a), minimum tick sizes or tick size regimes for
specific shares, depositary receipts, exchange-traded funds, certificates, and other

financial instruments; and

(b) in the case of sub-regulation (1)(b), minimum tick sizes or tick size regimes for
specific financial instruments other than those covered in (3)(a).

Admission of financial instruments to trading.

48.(1) A regulated market must have clear and transparent rules regarding the admission of
financial instruments to trading.

(2) Those rules must ensure that any financial instruments admitted to trading on the
regulated market are capable of being traded in a fair, orderly and efficient manner and, in the

case of transferable securities, are freely negotiable.

(3) In the case of derivatives those rules must ensure, in particular, that any derivative
contract provides for the orderly pricing of the derivative and effective settlement conditions.

(4) A regulated market must establish arrangements for the regular review of compliance
with its admission requirements of the financial instruments which it admits to trading.

(5) A regulated market must establish and maintain—
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(a) effective arrangements to verify that issuers of transferable securities that are
admitted to trading on the regulated market comply with their obligations under
Gibraltar law in respect of initial, ongoing and other disclosure obligations; and

(b) arrangements which facilitate its members or participants in obtaining access to
information which has been made public under Gibraltar law.

(6) A transferable security that has been admitted to trading on a regulated market may
subsequently be admitted to trading on other regulated markets, even without the consent of
the issuer, in compliance with-

(a) Chapter 3 of Part 19 of the Act; and
(b) the Prospectus Regulation.

(7) Where a regulated market admits a transferable security to trading in accordance with
sub-regulation (6), the issuer—

(a) must be informed by the regulated market that the security is traded on that market;
and

(b) has no obligation to provide the regulated market with any information under sub-
regulation (5) in respect of that security if it has been admitted to trading on that
market without the issuer’s consent.

(8) This regulation applies subject to any technical standards which—

(a) specify the characteristics of different classes of financial instruments to be taken
into account by the regulated market when assessing whether a financial
instrument is issued in a manner consistent with the conditions laid down in sub-
regulation (2) for admission to trading on the different market segments which it
operates;

(b) clarify the arrangements that the regulated market is required to implement so as
to be considered to have fulfilled its obligation to verify that the issuer of a
transferable security complies with its obligations under applicable law in respect
of initial, ongoing or ad hoc disclosure obligations;

(c) clarify the arrangements that the regulated market has to establish in accordance
with sub-regulation (5) in order to facilitate its members or participants in

obtaining access to information which has been made public under the conditions
established by applicable law.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

Page 75 of 141



2019-26 Financial Services

2020/041 Financial Services (Investment Services) Regulations 2020

Provisions regarding CCP and clearing and settlement arrangements.

49.(1) A regulated market may enter into appropriate arrangements with a CCP or clearing
house and a settlement system in Gibraltar with a view to them providing for the clearing or
settlement under their systems of some or all trades concluded by market participants.

(2) The GFSC may prohibit an arrangement under sub-regulation (1) only where doing so is
demonstrably necessary in order to maintain the orderly functioning of the regulated market
in question, taking account of the conditions for settlement systems established under
regulation 97(3) (access to CCP, clearing and settlement systems and right to designate
settlement system).

(3) In order to avoid undue duplication of control, the GFSC must take account of any
oversight or supervision of the clearing and settlement system already exercised by other
authorities with competence in relation to those systems.

(4) This regulation applies without affecting Titles III to V of EMIR.
Trading on a regulated market governed by Gibraltar law.

50. Without limiting the Market Abuse Regulation, trading conducted under the systems of a
regulated market in Gibraltar is governed by the law of Gibraltar.

PART 4
CORPORATE GOVERNMENT AND RISK MANAGEMENT

Chapter 1
Investment firms

Management body.

51.(1) The GFSC must ensure that investment firms and their management bodies comply
with regulations 45 and 48 of the Financial Services (Credit Institutions and Capital
Requirements) Regulations 2020, which are to apply to investment firms with any necessary
modifications.

(2) Omitted.
(3) The management body of an investment firm must define, oversee and is accountable for
implementing governance arrangements that ensure effective and prudent management of the

investment firm, including the segregation of duties and the prevention of conflicts of interest,
in a manner that promotes the integrity of the market and the interests of clients.
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(4) Without affecting regulation 45(1) to (3) of the Financial Services (Credit Institutions
and Capital Requirements) Regulations 2020, those governance arrangements must also ensure
that the management body defines, approves and oversees—

(a) the organisation of the firm for the provision of investment services and investment
activities and ancillary services, including the skills, knowledge and expertise
required by personnel, the resources, the procedures and the arrangements for the
provision of services and activities, taking into account the nature, scale and
complexity of its business and all the requirements with which the firm must
comply;

(b) a policy as to services, activities, products and operations offered or provided, in
accordance with the risk tolerance of the firm and the characteristics and needs of
the clients of the firm to whom they will be offered or provided, including carrying
out appropriate stress testing, where appropriate;

(c) a remuneration policy of persons involved in the provision of services to clients
aiming to encourage responsible business conduct and fair treatment of clients as
well as avoiding conflicts of interest in the relationships with clients.

(5) The management body must monitor and periodically assess the adequacy and
implementation of the firm’s strategic objectives in the provision of investment services and
investment activities and ancillary services, the effectiveness of the investment firm’s
governance arrangements and the adequacy of the policies relating to the provision of services
to clients and take appropriate steps to address any deficiencies.

(6) Members of the management body must have adequate access to the information and
documents which are needed to oversee and monitor management decision-making.

(7) At least two persons meeting the requirements in sub-regulation (1) must effectively
direct the business of an investment firm.

Organisational requirements: investment firms.

52.(1) An investment firm must comply with the requirements in this regulation and in
regulations 29 and 35.

(2) An investment firm must establish—
(a) adequate policies and procedures which are sufficient to ensure compliance by the

firm, including its managers, employees and tied agents, with its obligations under
the Act and these Regulations; and
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(b) appropriate rules governing personal transactions by those persons.

(3) Aninvestment firm must maintain and operate effective organisational and administrative
arrangements with a view to taking all reasonable steps designed to prevent conflicts of interest
(within the meaning of regulation 56) from adversely affecting the interests of its clients.

(4) An investment firm which manufactures financial instruments for sale to clients must
maintain, operate and review a process for the approval of each financial instrument and
significant adaptations of existing financial instruments before it is marketed or distributed to
clients.

(5) A product approval process must—

(a) specify an identified target market of end clients within the relevant category of
clients for each financial instrument;

(b) ensure that—
(1) all relevant risks to that identified target market are assessed; and

(i1) the intended distribution strategy is consistent with the identified target
market.

(6) An investment firm must regularly review the financial instruments it offers or markets,
taking into account any event that could materially affect the potential risk to the identified
target market, to assess at least whether—

(a) the financial instrument remains consistent with the needs of the identified target
market;

(b) the intended distribution strategy remains appropriate.

(7) An investment firm which manufactures financial instruments must make available to
any distributor all appropriate information on the financial instrument and the product approval
process, including the identified target market of the financial instrument.

(8) Where an investment firm offers or recommends financial instruments which it does not
manufacture, it must have adequate arrangements in place to obtain the information referred

to in sub-regulation (7) and to understand the characteristics and identified target market of
each financial instrument.
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(9) Sub-regulations (3) to (8) apply without limiting any other requirement under the Act,
these Regulations or MiFIR, including those relating to disclosure, suitability or
appropriateness, identification and management of conflicts of interests, and inducements.

(10) An investment firm must take reasonable steps to ensure continuity and regularity in its
performance of investment services and investment activities and, to that end, must employ
appropriate and proportionate systems, resources and procedures.

(11) An investment firm—

(a) must take reasonable steps to avoid undue additional operational risk arising from
the performance on its behalf by a third party of any operational function which is
critical for the provision of continuous and satisfactory provision of investment
services or performance of investment activities; and

(b) must not outsource important operational functions in a manner which will impair—

(1) the quality of its internal control; or
(i1))  the GFSC’s ability to monitor the firm’s compliance with its obligations.

(12) An investment firm must have sound and effective—

(a) administrative and accounting procedures;

(b) internal control mechanisms;

(c) procedures for risk assessment; and

(d) control and safeguard arrangements for information processing systems.

(13) An investment firm must have sound security mechanisms in place to—

(a) guarantee the security and authentication of the means of transfer of information;

(b) minimise the risk of data corruption and unauthorised access; and

(c) prevent information leakage and maintain the confidentiality of data.

(14) Sub-regulation (13) applies without affecting the GFSC’s powers under the Act, these
Regulations or MiFIR to require access to communications.

(15) An investment firm must make adequate arrangements—
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(a) when holding financial instruments belonging to clients—

(1) to safeguard the ownership rights of clients, especially in the event of the
investment firm’s insolvency; and

(i1) to prevent the use of a client’s financial instruments on own account other
than with the client’s express consent; and

(b) when holding funds belonging to clients—
(i)  to safeguard the rights of clients; and

(il))  to prevent the use of client funds for its own account (except in the case of
credit institutions).

(16) An investment firm must not conclude title transfer financial collateral arrangements
with retail clients for the purpose of securing or covering present or future, actual or contingent
or prospective obligations of clients.

Product governance: firms manufacturing financial instruments.

53.(1) An investment firm which manufactures financial instruments must comply with this
regulation, in an appropriate and proportionate manner, taking account of the nature of the
financial instrument, the investment service and the target market for the product.

(2) For the purposes of this regulation, the manufacturing of a financial instrument includes
the creation, development, issue or design of a financial instrument.

(3) An investment firm must establish, implement and maintain procedures and measures to
ensure—

(a) that the manufacturing of financial instruments complies with the requirements on
proper management of conflicts of interest, including remuneration; and

(b) in particular, that the design of a financial instrument, including its features, does
not adversely affect end clients or lead to problems with market integrity by
enabling the firm to mitigate or dispose of its own risks or exposure to the
underlying assets of the product (where it holds the underlying assets on own
account).
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(4) An investment firm must analyse potential conflicts of interests each time a financial
instrument is manufactured and, in particular, must assess whether the financial instrument
creates a situation where end clients may be adversely affected if they take—

(a) an exposure opposite to the one previously held by the firm; or

(b) an exposure opposite to the one that the firm wants to hold after the sale of the
product.

(5) An investment firm, before deciding to proceed with the launch of the financial
instrument, must consider whether it may represent a threat to the orderly functioning or
stability of financial markets.

(6) An investment firm must ensure that relevant staff involved in the manufacturing of
financial instruments possess the necessary expertise to understand the characteristics and risks
of the financial instruments they intend to manufacture.

(7) An investment firm must ensure that its management body has effective control over the
firm’s product governance process and that—

(a) compliance reports to the management body systematically include information
about the financial instruments manufactured by the firm and their distribution
strategy; and

(b) those reports are made available to the GFSC on request.

(8) An investment firm must ensure that its compliance function monitors the development
and periodic review of product governance arrangements, in order to detect any risk of failure
by the firm to comply with its obligations under this regulation.

(9) Where an investment firm creates, develops, issues or designs a product in collaboration
with another entity (including a firm which is not authorised under the Act or is not a third-
country firm), it must ensure that they outline their mutual responsibilities in a written

agreement.

(10) An investment firm must identify, with sufficient level of detail, the potential target
market for each financial instrument and, as part of this process, must—

(a) specify the type of client for whose needs, characteristics and objectives the
financial instrument is compatible; and

(b) identify any groups of clients for whose needs, characteristics and objectives the
financial instrument is not compatible.
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(11) For the purposes of sub-regulation (10)—

(a) where investment firms collaborate in the manufacture of a financial instrument,
only one target market needs to be identified; and

(b) where an investment firm manufactures financial instruments that are distributed
through other investment firms, it must determine the needs and characteristics of
clients for whom the product is compatible based on its theoretical knowledge of
and past experience with the financial instrument or similar financial instruments,
the financial markets and the needs, characteristics and objectives of potential end
clients.

(12) An investment firm must undertake a scenario analysis of its financial instruments, in
order to assess the risks of poor outcomes for end clients posed by the product and the
circumstances in which those outcomes may occur, including by assessing financial
instruments under negative conditions, such as what would happen if—

(a) the market environment deteriorates;

(b) the manufacturer or a third party involved in the manufacturing or functioning of
the financial instrument experiences financial difficulties or other counterparty risk
materialises;

(c) the financial instrument fails to become commercially viable; or

(d) demand for the financial instrument is much higher than anticipated, putting a
strain on the firm’s resources or on the market of the underlying instrument.

(13) An investment firm must determine whether a financial instrument meets the identified
needs, characteristics and objectives of the target market, including by examining whether—

(a) the financial instrument’s risk/reward profile is consistent with the target market;
and

(b) the financial instrument’s design is driven by features that benefit the client and
not by a business model that relies on poor client outcomes to be profitable.

(14) An investment firm must consider the charging structure proposed for the financial
instrument, including by examining whether—

(a) the financial instrument’s costs and charges are compatible with the needs,
objectives and characteristics of the target market;
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(b) the proposed charges undermine the financial instrument’s return expectations, for
example, where the charges equal, exceed or remove most of the expected tax
advantages linked to a financial instrument; and

(c) the charging structure is appropriately transparent for the target market, for
example, by not disguising charges or being too complex to understand.

(15) An investment firm must ensure that the information about a financial instrument
provided to distributors includes information about the appropriate channels for distribution of
the financial instrument, the product approval process and the target market assessment and is
of an adequate standard to enable distributors to understand and recommend or sell the
financial instrument properly.

(16) An investment firm must review on a regular basis the financial instruments it
manufactures, taking account of any event that could materially affect the potential risk to the
identified target market, and consider whether—

(a) the financial instrument remains consistent with the needs, characteristics and
objectives of the target market; and

(b) it is being distributed to the target market; or

(c) itis reaching clients for whose needs, characteristics and objectives the financial
instrument is not compatible.

(17) An investment firm must review a financial instrument—

(a) prior to any further issue or re-launch, if it is aware of any event that could
materially affect the potential risk to investors; and

(b) at regular intervals, determined in accordance with sub-regulation (18), to assess
whether the financial instrument functions as intended.

(18) An investment firm must determine how regularly to review its financial instruments
based on all relevant factors, including—

(a) those linked to the complexity or innovative nature of the investment strategies
pursued; and

(b) crucial events that are identified by the firm and would affect the potential risk or
return expectations of the financial instrument, such as—
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(1) the crossing of a threshold that will affect the return profile of the financial
instrument; or

(ii))  the solvency of certain issuers whose securities or guarantees may impact
the performance of the financial instrument.

(19) Where an event of the kind mentioned in sub-regulation (18)(b) occurs, an investment
firm must take appropriate action, which may consist of—

(a)

(b)
(©)
(d)
(©)

(H
(2
(h)

the provision of any relevant information on the event and its consequences on the
financial instrument to the clients or distributors of the financial instrument, if the
investment firm does not offer or sell the financial instrument directly to the
clients;

changing the product approval process;

stopping further issuance of the financial instrument;

changing the financial instrument to avoid unfair contract terms;

where the firm becomes aware that the financial instrument is not being sold as
envisaged, considering whether the sales channels through which it is sold are
appropriate;

contacting the distributor to discuss a modification of the distribution process;

terminating the relationship with the distributor; or

informing the GFSC.

Product governance obligations for distributors.

54.(1) An investment firm, when deciding on the range of financial instruments and services
it intends to offer or recommend to clients, must comply with this regulation in an appropriate
and proportionate manner, taking account of the nature of the financial instrument, the
investment service and the target market for the product.

(2) An investment firm must also comply with the other requirements of, or imposed under,
the Act or these Regulations when offering or recommending financial instruments
manufactured by entities that are not subject to these Regulations or the Act.

(3) For the purposes of sub-regulation (2), an investment firm must—
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(a) have effective arrangements in place to ensure that it obtains sufficient information
about those financial instruments from those manufacturers; and

(b) determine the target market for those financial instruments, even if a target market
was not defined by the manufacturer.

(4) An investment firm must have in place adequate product governance arrangements to
ensure that—

(a) the products and services it intends to offer or recommend are compatible with the
needs, characteristics, and objectives of an identified target market;

(b) its intended distribution strategy is consistent with the identified target market;
(c) it appropriately identifies and assesses the circumstances and needs of the clients
it intends to focus on, so as to ensure that clients’ interests are not compromised as

a result of commercial or funding pressures; and

(d) it identifies any groups of clients for whose needs, characteristics and objectives
the product or service is not compatible.

(5) An investment firm must obtain from a manufacturer that is subject to these Regulations
or the Act sufficient information in order to—

(a) gain the necessary understanding and knowledge of the products the firm intends
to recommend or sell; and

(b) ensure that those products will be distributed in accordance with the needs,
characteristics and objectives of the identified target market.

(6) An investment firm must—
(a) take all reasonable steps to obtain adequate and reliable information from a
manufacturer that is not subject to these Regulations or the Act, in order to ensure
that its products will be distributed in accordance with the characteristics,

objectives and needs of the target market; and

(b) where relevant information is not publicly available, the distributor must take all
reasonable steps to obtain that information from the manufacturer or its agent.

(7) Sub-regulation (6) applies to products sold on primary and secondary markets and is to

apply in a proportionate manner, taking account of the complexity of the product and the
degree to which publicly available information is obtainable and, for the purposes of that sub-
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regulation, acceptable publicly available information is information which is clear, reliable and
produced to meet regulatory requirements, such as the disclosure requirements under Part 19
of the Act.

(8) An investment firm must use the information obtained from manufacturers and
information on their own clients to identify the target market and distribution strategy and,
where an investment firm acts both as a manufacturer and a distributor, only one target market
assessment is required.

(9) An investment firm, when deciding on the range of financial instrument and services that
it offers or recommends and the respective target markets, must—

(a) maintain appropriate procedures and measures to ensure compliance with all
applicable requirements under the Act and these Regulations, including those
relating to disclosure, assessment of suitability or appropriateness, inducements
and the proper management of conflicts of interest; and

(b) exercise particular care when distributors intend to offer or recommend new
products or there are variations to the services they provide.

(10) An investment firm must periodically review and update its product governance
arrangements, in order to ensure that they remain robust and fit for purpose, and take
appropriate action as necessary.

(11) An investment firm must review on a regular basis the investment products it offers or
recommends and the services it provides, taking account of any event that could materially

affect the potential risk to the identified target market, including assessing whether—

(a) the products or services remain consistent with the needs, characteristics and
objectives of the target market; and

(b) the intended distribution strategy remains appropriate.

(12) An investment firm must reconsider the target market or update the product governance
arrangements if, following a review under sub-regulation (11), it becomes aware that—

(a) it has wrongly identified the target market for a specific product or service; or
(b) the product or service no longer meets the circumstances of the identified target

market, such as where the product becomes illiquid or very volatile due to market
changes.
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(13) An investment firm must ensure that its compliance function oversees the development
and periodic review of its product governance arrangements, in order to detect any risk of
failure by the firm to comply with its obligations under this regulation.

(14) An investment firm must ensure that relevant staff possess the necessary expertise to
understand the characteristics and risks of the products that the firm intends to offer or
recommend, the services it provides and the needs, characteristics and objectives of the
identified target market.

(15) An investment firm must ensure that its management body has effective control over
the firm’s product governance process, to determine the range of investment products that it

offers or recommends and the services it provides to the respective target markets, and that—

(a) compliance reports to the management body systematically include information
about the products it offers or recommends and the services it provides; and

(b) those reports are made available to the GFSC on request.

(16) Distributors must provide manufacturers with information on sales and, where
appropriate, on reviews carried out under this regulation, in order to support product reviews
carried out by manufacturers.

(17) Where investment firms work together in the distribution of a product or service—

(a) the investment firm with the direct client relationship has the ultimate
responsibility for meeting the product governance obligations under this
regulation; but

(b) an intermediary investment firm must—

(1) ensure that relevant product information is passed from the manufacturer
to the final distributor in the chain;

(i1) enable the manufacturer to obtain the information on product sales which
it requires in order to comply with its own product governance obligations;

and

(iii) apply the product governance obligations for manufacturers, as
appropriate, in relation to the services it provides.

Governance arrangements concerning safeguarding of client assets.
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55.(1) An investment firm must appoint a single officer of sufficient skill and authority with
specific responsibility for matters relating to the firm’s compliance with its obligations
regarding the safeguarding of client financial instruments and funds.

(2) The person appointed by an investment firm under sub-regulation (1) may discharge other
responsibilities within the firm where the firm is satisfied that doing so will not hinder the
discharge of the person’s responsibilities under that sub-regulation or the firm’s compliance
with any other provision of the Act, these Regulations or other regulations made under the Act.
Conflicts of interest.

56.(1) An investment firm must take appropriate steps to identify and prevent or manage any
conflicts of interest that arise in the course of providing investment services or ancillary
services—
(a) within the firm;
(b) between the firm and any third party, including—
(1) its managers, employees and tied agents; or
(i1) any of the firm’s controllers;
(c) between the firm and any client; or
(d) between clients of the firm.

(2) The conflicts to which sub-regulation (1) applies includes those which may arise from
the firm’s remuneration or incentive arrangements or receipt of any inducements from third
parties.

(3) Where the arrangements made by an investment firm under regulation 52(3) to (9) to
prevent conflicts of interest are insufficient to ensure, with reasonable confidence, that risks of
damage to a client’s interests will be prevented, before it undertakes any business on the
client’s behalf the firm must clearly disclose to the client—

(a) the general nature and source of the risk; and
(b) the steps it has taken to mitigate those risks.
(4) Any disclosure under sub-regulation (3) must—

(a) be made in a durable medium; and
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(b) include sufficient detail, taking into account the nature of the client, to enable that
client to take an informed decision with respect to the service in the context of
which the conflict of interest arises.

(5) This regulation applies subject to any technical standards specifying—

(a) the steps that investment firms might reasonably be expected to take to identify,
prevent, manage and disclose conflicts of interest when providing various
investment and ancillary services and combinations thereof;

(b) the appropriate criteria for determining the types of conflict of interest whose
existence may damage the interests of the clients or potential clients of the
investment firm.

Monitoring compliance with MTF or OTF rules etc.
57.(1) An investment firm or market operator operating an MTF or OTF must—

(a) establish and maintain effective arrangements and procedures, relevant to the MTF
or OTF, for the regular monitoring of the compliance by its members or

participants or users with its rules; and

(b) monitor the orders sent, cancellations and transactions undertaken by its members,
participants or users under its systems, to identify—

(1) infringements of those rules;
(i1) disorderly trading conditions;
(ii1) system disruptions in relation to a financial instrument; or

(iv) conduct which may indicate behaviour that is prohibited under the Market
Abuse Regulation;

(c) deploy the resource necessary to ensure that its monitoring under paragraph (b) is
effective; and

(d) inform the GFSC immediately of—
(1) significant infringements of the MTF’s or OTF’s rules;
(i1) disorderly trading conditions;
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(ii1) system disruptions in relation to a financial instrument; or

(iv) conduct that may indicate behaviour that is prohibited under the Market
Abuse Regulation.

(2) Omitted.
(3) Omitted.
(4) An investment firm or market operator operating an MTF or OTF must—

(a) without undue delay communicate any information under sub-regulation (1)(d)(iv)
to—

(1) the GFSC; and
(i1) the Royal Gibraltar Police; and

(b) fully assist those organisations in investigating and prosecuting market abuse
occurring on or through its systems.

(5) This regulation applies subject to any technical standards concerning the circumstances
that trigger an information requirement under sub-regulation 1(d).

Chapter 2
Regulated markets

Requirements for management body of market operator.

58.(1) The management body of a market operator must at all times be comprised of members
(“management body members”)—

(a) each of whom—
6] is of sufficiently good repute; and

(i1)  possesses sufficient knowledge, skills and experience to perform their
duties; and

(b) who collectively have an adequately broad range of experience.
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(2) The members of a management body must, in particular, fulfil the requirements of sub-
regulations (3) to (5).

(3) Management body members must commit sufficient time to perform their functions and
the number of directorships in any legal entity that a management body member may hold at

the same time—

(a) must take account of individual circumstances and the nature, scale and complexity
of the market operator’s activities; and

(b) where applicable, must not exceed the limit specified in sub-regulation (6).

(4) A management body must possess adequate collective knowledge, skills and experience
to be able to understand the market operator’s activities, including the main risks.

(5) Each management body member must act with honesty, integrity and independence of
mind to effectively assess and challenge the decisions of the senior management where
necessary and to effectively oversee and monitor decision-making.

(6) A management body member of a market operator that is significant in terms of its size,
internal organisation and the nature, scope and complexity of its activities must not at the same
time hold more than either—

(a) one executive directorship and two non-executive directorships; or

(b) four non-executive directorships.

(7) Sub-regulation (6) does not apply where the management body member represents the
government and for purposes of that sub-regulation—

(a) an executive or non-executive directorship held within the same group or
undertakings where the market operator is a controller is to be considered a single
directorship; and

(b) directorships in organisations which do not pursue predominantly commercial
objectives are exempt from the limit on the number of directorships a management

body member may hold.

(8) The GFSC may decide to allow a management body member to hold one non- executive
directorship beyond the limit specified in sub-regulation (6)(a) or (b).

(9) A market operator must devote adequate resources to the induction and training of
management body members.
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(10) A market operator that is significant in terms of its size, internal organisation and the
nature, scope and complexity of its activities must establish a nomination committee,
composed of management body members who do not perform any executive function in the
market operator concerned, to carry out the following—

(a) identify and recommend, for approval by the management body or in general
meeting, candidates to fill management body vacancies;

(b) assess annually the structure, size, composition and performance of the
management body and make recommendations to the management body with
regard to any changes;

(c) assess annually the knowledge, skills and experience of individual members of the
management body and of the management body collectively, and report to the
management body accordingly;

(d) periodically review the policy of the management body for selection and
appointment of senior management and make recommendations to the
management body.

(11) In performing its duties under sub-regulation (10)(a), a nomination committee must—

(a) evaluate the balance of knowledge, skills, diversity and experience of the
management body;

(b) prepare a description of the roles and capabilities expected for a particular
appointment and an assessment of the time commitment expected of any person
appointed;

(c) set—

(i)  atarget for the representation of the gender which is under-represented on
the management body; and

(i1) a policy on how to increase the number of individuals of that gender on the
management body, in order to meet that target.

(12) In performing its duties under sub-regulation (10), a nomination committee must, to the
extent possible and on an ongoing basis, take account of the need to ensure that the

management body’s decision making is not dominated by an individual or small group of
individuals in a manner that is detrimental to the interests of the market operator as a whole.
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(13) In performing its duties, a nomination committee must be able to use any resources it
considers appropriate, including external advice.

(14) A market operator and its nomination committee must use a broad set of qualities and
competences when recruiting management body members and, for that purpose, must establish
a policy which promotes diversity on the management body.

(15) The management body of a market operator must—

(a) define and oversee the implementation of governance arrangements that ensure
effective and prudent management of the market operator, including the
segregation of duties and the prevention of conflicts of interest, and in a manner

that promotes the integrity of the market; and

(b) monitor and periodically assess the effectiveness of those governance
arrangements and take appropriate steps to address any deficiencies.

(16) A market operator must ensure that its management body members have adequate access
to the information and documents which are needed to oversee and monitor management
decision-making.

(17) A market operator must—

(a) notify the GFSC of the identity of its management body members and of any
changes of membership; and

(b) provide the GFSC with any information it may require to assess whether the
market operator complies with sub-regulations (1) to (14).

(18) This regulation must be applied having regard to any guidance issued by the GFSC on—
(a) the notion of sufficient time commitment of a member of the management body to
perform that member’s functions, in relation to the individual circumstances and

the nature, scale and complexity of activities of the market operator;

(b) the notion of adequate collective knowledge, skills and experience of the
management body as referred to in in sub-regulation (4);

(c) the notions of honesty, integrity and independence of mind of a member of the
management body as referred to in in sub-regulation (5);

(d) the notion of adequate resources devoted to the induction and training of members
of the management body as referred to in in sub-regulation (9); or
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(e) the notion of diversity to be taken into account for the selection of members of the
management body as referred to in in sub-regulation (11).

Requirements relating to persons exercising significant influence over regulated market.

59.(1) Any person who is in a position to exercise, directly or indirectly, significant influence
over the management of the regulated market must be approved by the GFSC as being suitable
to do so.

(2) The operator of a regulated market must—

(a) provide the GFSC with, and make public, information regarding the ownership of
the regulated market or the market operator, and in particular, the identity and scale
of interests of any parties in a position to exercise significant influence over the
management; and

(b) inform the GFSC of, and make public, any transfer of ownership which gives rise
to a change in the identity of any person exercising significant influence over the
operation of the regulated market.

(3) The operator of a regulated market must provide the GFSC with any information it may
require to assess whether a person is in a position to exercise significant influence over the
management of the regulated market and, if so, whether that person is suitable to do so.

(4) The GFSC must refuse to approve proposed changes to the controlling interests of a
regulated market or the market operator where there are objective and demonstrable grounds
for believing that they would pose a threat to the sound and prudent management of the
regulated market.

(5) If the GFSC-

(a) proposes to refuse to approve a person as being suitable to exercise significant
influence over the management of a regulated market, it must give a warning notice
to the person and to the market operator; and

(b) decides to refuse to approve a person as being suitable to exercise significant
influence over the management of a regulated market, it must give a decision
notice to the person and to the market operator.

Organisational requirements: regulated markets.

60.(1) A regulated market must—
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(a)

(b)

(©

(d)

©)

have arrangements to identify clearly and manage the potential adverse
consequences, for the operation of the regulated market or for its members or
participants, of any conflicts of interest between the interest of the regulated
market, its owners or its market operator and the sound functioning of the regulated
market, and in particular where such conflicts of interest might prove prejudicial
to the accomplishment of any functions delegated to the regulated market by the
GFSC;

be adequately equipped to manage the risks to which it is exposed, to implement
appropriate arrangements and systems to identify all significant risks to its
operation, and to put in place effective measures to mitigate those risks;

have arrangements for the sound management of the technical operations of the
system, including the establishment of effective contingency arrangements to cope
with risks of systems disruptions;

have transparent and non-discretionary rules and procedures that provide for fair
and orderly trading and establish objective criteria for the efficient execution of
orders;

have effective arrangements to facilitate the efficient and timely finalisation of the
transactions executed under its systems.

(2) A market operator must not execute client orders against proprietary capital or engage in
matched principal trading on any regulated market it operates.

Access to regulated market.

61.(1) A regulated market must establish, implement and maintain transparent and non-
discriminatory rules, based on objective criteria, governing access to or membership of the
regulated market.

(2) Those rules must specify any obligations for members or participants arising from—

(a)
(b)
(c)

the constitution and administration of the regulated market;
rules relating to transactions on the market;

professional standards imposed on the staff of investment firms or credit
institutions that are operating on the market;
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(d) the conditions established under sub-regulation (3) that apply to members or
participants which are not investment firms or credit institutions; and

(e) the rules and procedures for the clearing and settlement of transactions concluded
on the regulated market.

(3) A regulated market may admit as members or participants investment firms, credit
institutions with Part 7 permission to carry on the regulated activity of accepting deposits in
paragraph 3 of Schedule 2 to the Act and other persons who—

(a) are of sufficient good repute;

(b) have a sufficient level of trading ability, competence and experience;

(c) have, where applicable, adequate organisational arrangements;

(d) have sufficient resources for the role they are to perform, taking into account the
different financial arrangements that the regulated market may have established in
order to guarantee the adequate settlement of transactions.

(4) The obligations in regulations 36, 40, 42 and 43 do not apply to members and participants
of a regulated market in respect of transactions concluded between them on that market, but
do apply between a member or participant and its client when, acting on behalf of the client,

the member or participant executes an order on the regulated market.

(5) The rules on access to, membership of or participation in a regulated market must provide
for the direct or remote participation of investment firms and credit institutions.

(6) Omitted.
(7) Omitted.
(8) Omitted.

(9) A market operator must provide the GFSC, on a regular basis, with a list of the members
or participants of the regulated market.

Monitoring compliance with regulated market rules and other legal obligations.

62.(1) A regulated market must—
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(a) establish and maintain effective arrangements and procedures, including the
necessary resources, for regularly monitoring the compliance by its members or
participants with its rules; and

(b) monitor orders sent, including cancellations and transactions undertaken by its
members or participants under its systems, in order to identify—

(i)  infringements of those rules;
(i1) disorderly trading conditions;
(ii1) system disruptions in relation to a financial instrument; or

(iv) conduct that may indicate behaviour that is prohibited under the Market
Abuse Regulation.

(2) The market operator of a regulated market must inform the GFSC immediately of—
(a) significant infringements of its rules;
(b) disorderly trading conditions;
(c) system disruptions in relation to a financial instrument; or

(d) conduct that may indicate behaviour that is prohibited under the Market Abuse
Regulation.

(3) Omitted.
(4) Omitted.
(5) A market operator must—
(a) without undue delay communicate any information under sub-regulation (2)(d) to—
(1) the GFSC; and
(i1) the Royal Gibraltar Police; and

(b) fully assist those organisations in investigating and prosecuting market abuse
occurring on or through the systems of the regulated market.
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(6) This regulation applies subject to any technical standards concerning the circumstances
that trigger an information requirement under sub-regulation (2).

Complaints.

62A. A market operator must have effective arrangements for the consideration and
investigation of complaints in respect of business transacted by means of its facilities.

Co-operation with GFSC and Government.

62B. A market operator must co-operate with the GFSC or the Minister, whether by the sharing
of information and otherwise, when requested to do so by the GFSC or the Minister (as the
case may be).

General notification obligations.

62C.(1) A market operator must notify the GFSC of any event or circumstance specified in
Schedule 2.

(2) A notification under this regulation must be given in writing and contain all the
information that is necessary to ensure that the GFSC is fully aware of the nature and details

of the event or circumstances giving rise to the requirement to notify.

(3) Except where Schedule 2 requires otherwise, a notification must be given as soon as
possible after the occurrence of the event or circumstance concerned.

(4) The GFSC may in its discretion, by notice in writing to a market operator, exclude or
modify the application of any provision of Schedule 2 if the GFSC is satisfied that doing so

will not be prejudicial to the interests of investors.

Chapter 3
Specific requirements for trading venues

MTFs and OTFs
Trading process and transaction finalisation in an MTF or OTF.

63.(1) An investment firm or market operator operating an MTF or OTF, in addition to
meeting the organisational requirements laid down in regulation 52, must establish—

(a) transparent rules and procedures for fair and orderly trading;

(b) objective criteria for the efficient execution of orders; and
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(c) arrangements for the sound management of the technical operations of the facility,
including effective contingency arrangements to cope with systems disruption
risks.

(2) An investment firm or market operator operating an MTF or OTF must—

(a) establish transparent rules regarding the criteria for determining the financial
instruments that can be traded under its systems;

(b) provide or be satisfied that there is access to sufficient publicly available
information to enable its users to form an investment judgement, taking into

account both the nature of the users and the types of instruments traded;

(c) establish, publish and implement transparent and non- discriminatory rules, based
on objective criteria, governing access to its facility;

(d) have arrangements to identify clearly and manage the potential adverse
consequences for the operation of the MTF or OTF, or its members, participants

and users, of any conflict of interest between—

(1) the interest of the MTF, the OTF, their owners or the investment firm or
market operator operating the MTF or OTF; and

(i1) the sound functioning of the MTF or OTF; and

(e) comply with regulations 46 and 47 and have in place the necessary effective
systems, procedures and arrangements to do so.

(3) An investment firm or market operator operating an MTF or OTF must—

(a) clearly inform its members or participants of their respective responsibilities for
the settlement of the transactions executed in that facility; and

(b) put in place the necessary arrangements to facilitate the efficient settlement of
those transactions.

(4) An MTF or OTF must have at least three materially active members or users, each having
the opportunity to interact with all the others in respect to price formation.

(5) Where a transferable security that has been admitted to trading on a regulated market is

also traded on an MTF or OTF without the consent of the issuer, the issuer has no financial
disclosure obligation in respect of that MTF or OTF.
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(6) An investment firm or market operator operating an MTF or OTF must comply
immediately with any instruction to suspend or remove a financial instrument from trading
given by the GFSC under section 422 of the Act.

(7) Aninvestment firm or market operator operating an MTF or OTF must provide the GFSC
with a detailed description of the functioning of the MTF or OTF, including—

(a) alist of its members, participants and users; and

(b) any links to or participation by a regulated market, an MTF, OTF or systematic
internaliser owned by the same investment firm or market operator.

(8) Sub-regulation (7) applies without limiting regulation 65(1), (5) and (6).
(9) Omitted.

(10) This regulation applies subject to any technical standards concerning the content and
format of the description and notification under sub-regulation (7).

Specific operating requirements for MTFs.

64.(1) An investment firm or market operator operating an MTF, in addition to meeting the
requirements of regulations 29, 52 and 63, must—

(a) establish and implement non-discretionary rules for the execution of orders in the
system; and

(b) ensure that any rules governing access to an MTF established under regulation
63(2)(c) comply with the requirements of regulation 61(3).

(2) An investment firm or market operator operating an MTF must—
(a) be adequately equipped to manage the risks to which it is exposed, to implement
appropriate arrangements and systems to identify all significant risks to its

operation and to put in place effective measures to mitigate those risks;

(b) have effective arrangements to facilitate the efficient and timely finalisation of the
transactions executed under its systems; and

(c) have available, at the time of the grant of Part 7 permission and on an ongoing
basis, sufficient financial resources to facilitate its orderly functioning, having
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regard to the nature and extent of the transactions concluded on the market and the
range and degree of the risks to which it is exposed.

(3) Regulations 36, 40, 42(1) to (5) and (8) to (15) and 43 do not apply to transactions which
are concluded under the rules governing an MTF between—

(a) its members or participants; or
(b) the MTF and its members or participants in relation to the use of the MTF.
(4) Despite sub-regulation (3) the members of, or participants in, an MTF must comply with
regulations 36, 40, 42 and 43 in respect of a client when they execute any order on behalf the

client through the systems of an MTF.

(5) An investment firm or market operator operating an MTF is prohibited from executing
client orders against proprietary capital or engaging in matched principal trading.

Specific operating requirements for OTFs.

65.(1) An investment firm or market operator operating an OTF must establish arrangements
to prevent the execution of client orders in an OTF against the proprietary capital of the
investment firm or market operator operating the OTF or from any entity that is part of the
same group or legal person as the investment firm or market operator.

(2) An investment firm or market operator operating an OTF may engage in—

(a) dealing on own account, other than matched principal trading, only with regard to
sovereign debt instruments for which there is not a liquid market; and

(b) matched principal trading in bonds, structured finance products, emission
allowances and certain derivatives only where the client has consented to the

process.

(3) Subject to sub-regulation (4), an investment firm or market operator operating an OTF
must establish and use matched principal trading arrangements.

(4) An investment firm or market operator operating an OTF must not use matched principal
trading to execute client orders in an OTF in derivatives of a class that is subject to the clearing
obligation under EMIR.

(5) An OTF must not—

(a) be operated within a legal entity that also operates a systematic internaliser; or
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(b) be connected to—

(1) a systematic internaliser in a manner which enables orders in the OTF and
orders or quotes in the systematic internaliser to interact; or

(i1) another OTF in a manner which enables orders in those OTFs to interact.

(6) An investment firm or market operator operating an OTF may engage another investment
firm to carry out market making on the OTF on an independent basis but, for this purpose, an
investment firm is not to be regarded as acting on an independent basis if it has close links
with the investment firm or market operator operating the OTF.

(7) The execution of orders on an OTF must be carried out on a discretionary basis.

(8) An investment firm or market operator operating an OTF must exercise discretion only
in either or both of the following circumstances—

(a) when deciding to place or retract an order on the OTF they operate;

(b) when deciding not to match a specific client order with other orders available in
the systems at a given time, provided it is complying with specific instructions
received from a client and with its obligations under regulation 42.

(9) An investment firm or market operator operating an OTF, in relation to a system that
crosses client orders, may decide if, when and how much of two or more orders it wants to
match within the system.

(10) An investment firm or market operator operating an OTF, in relation to a system that
arranges transactions in non-equities, may facilitate negotiation between clients so as to bring

together two or more potentially compatible trading interests in a transaction.

(11) Any steps taken under sub-regulation (10) must be in accordance with sub-regulations
(1), (2)(b) and (3) to (6).

(12) Sub-regulations (9) and (10) apply without limiting sub-regulations (2)(a) or regulations
42 and 63.

(13) An investment firm or market operator operating an OTF must provide the GFSC with
information explaining its use of matched principal trading.

(14) The GFSC must monitor an investment firm’s or market operator’s engagement in
matched principal trading to ensure that—
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(a) it continues to fall within the definition of that trading; and

(b) its engagement in that trading does not give rise to conflicts of interest between
the investment firm or market operator and its clients.

(15) The requirements of regulations 36, 40, 42 and 43 apply to transactions concluded on an
OTF.

SME growth markets.

66.(1) The operator of an MTF may apply to the GFSC, in the form it may require, to have
the MTF registered under this regulation as an “SME growth market”.

(2) The GFSC may register an MTF as an SME growth market if the GFSC is satisfied that
the MTF is subject to effective rules, systems and procedures which ensure that—

(a) atleast 50% of the issuers whose financial instruments are admitted to trading on
the MTF are small and medium-sized enterprises at the time when the MTF is
registered as an SME growth market and in any subsequent calendar year;

(b) appropriate criteria are set for initial and ongoing admission to trading of financial
instruments of issuers on the market;

(c) on initial admission to trading of financial instruments on the market there is
sufficient information published to enable investors to make an informed judgment
about whether to invest in the financial instruments, either in—

(1) an appropriate admission document; or

(i1) a prospectus, where the requirements of Chapter 3 of Part 19 of the Act and
the Prospectus Regulation apply in respect of a public offer being made in
conjunction with the initial admission to trading of the financial instrument

on the MTF;

(d) there is appropriate ongoing periodic financial reporting (such as the submission
of audited annual reports) by or on behalf of an issuer on the market;

(e) issuers on the market, persons discharging managerial responsibilities and persons

closely associated with them comply with the relevant requirements which apply
to them under the Market Abuse Regulation;
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(f) regulatory information concerning the issuers on the market is stored and
disseminated to the public;

(g) there are effective systems and controls aimed at preventing and detecting market
abuse on that market, as required under the Market Abuse Regulation.

(3) The requirements in sub-regulation (2)(a) to (g) apply without affecting—
(a) the need for an investment firm or market operator operating an MTF to comply
with any other obligation under the Act or regulations made under it which is

relevant to the operation of an MTF; or

(b) a decision by an investment firm or market operator operating an MTF to impose
requirements in addition to those specified in that sub-regulation.

(4) The GFSC may withdraw an MTF’s registration as an SME growth market if—

(a) the investment firm or market operator operating the MTF requests that its
registration is withdrawn; or

(b) the MTF no longer meets the requirements of sub-regulation (2).
(5) If the GFSC-

(a) proposes to withdraw an MTF’s registration as an SME growth market, it must
give the investment firm or market operator a warning notice; and

(b) decides to withdraw an MTF’s registration as an SME growth market, it must give
the investment firm or market operator a decision notice.

(6) Omitted.

(7) A financial instrument which is admitted to trading on an SME growth market may only
be traded on another SME growth market where the issuer has been informed and has not
objected and, in that event, the issuer is not subject to any obligation relating to corporate
governance or disclosure with regard to that other SME growth market.

(8) In this regulation a “small and medium-sized enterprise” (SME) means a company that
had an average market capitalisation of less than €200 million on the basis of end-year quotes

for the previous three calendar years.

(9) This regulation applies subject to any technical standards further specifying the
requirements under sub-regulation (2) and taking into account—
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(a) the need for the requirements to maintain high levels of investor protection to
promote investor confidence in those markets while minimising the administrative
burdens for issuers on the market;

(b) that de-registrations do not occur nor that registrations be refused as a result of a
merely temporary failure to meet the conditions under sub-regulation (2)(a).

All trading venues
Synchronisation of business clocks.

67.(1) All trading venues and their members or participants must synchronise the business
clocks they use to record the date and time of any reportable event.

(2) Clocks to which sub-regulation (1) applies must be synchronised in accordance with any
technical standards specifying the level of accuracy to which clocks are to be synchronised in
accordance with international standards.

Position limits and position management controls in commodity derivatives.
68.(1) The GFSC must establish and apply position limits on the size of a net position which
a person can hold at all times in commodity derivatives traded on trading venues and

economically equivalent OTC contracts.

(2) The limits must be set on the basis of all positions held by a person and those held on its
behalf at an aggregate group level, in order to—

(a) prevent market abuse;

(b) support orderly pricing and settlement conditions, including preventing market
distorting positions, and ensuring, in particular, convergence between prices of
derivatives in the delivery month and spot prices for the underlying commodity,

without prejudice to price discovery on the market for the underlying commodity.

(3) Any position limits established by the GFSC must be based on the methodology for
calculating positions (“the calculation methodology”) set out in technical standards.

(4) Position limits do not apply to positions which are—

(a) held by or on behalf of a non-financial entity; and
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(b) objectively measurable as reducing risks directly relating to the commercial
activity of that non-financial entity.

(5) Position limits must specify clear quantitative thresholds for the maximum size of a
position in a commodity derivative that persons can hold.

(6) The GFSC must—

(a) set position limits for each contract in commodity derivatives traded on trading
venues, including economically equivalent OTC contracts;

(b) review position limits where, based on its determination of deliverable supply and
open interest, there is a significant change in deliverable supply or open interest or

any other significant change on the market; and

(c) where appropriate, reset the position limits in accordance with the calculation
methodology.

(7) Omitted.

(8) Omitted.

(9) Omitted.

(10) Omitted.

(11) Omitted.

(12) An investment firm or market operator operating a trading venue which trades
commodity derivatives must apply position management controls which include powers for
the trading venue to—

(a) monitor the open interest positions of persons;

(b) access information (including all relevant documentation) from persons about the
size and purpose of a position or exposure, beneficial or underlying owners, any
concert arrangements and any related assets or liabilities in the underlying market;

(c) require a person to terminate or reduce a position, on a temporary or permanent

basis as the case may require and to take appropriate action immediately to secure
the termination or reduction if the person does not comply; and
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(d) where appropriate, require a person to provide liquidity back into the market at an
agreed price and volume on a temporary basis with the express intent of mitigating
the effects of a large or dominant position.

(13) Position limits and position management controls must—
(a) Dbe transparent and non-discriminatory; and

(b) specify how they apply to persons, taking account of the nature and composition
of market participants and the use they make of the contracts submitted to trading.

(14) An investment firm or market operator operating a trading venue must provide details
of its position management controls to the GFSC on a regular basis.

(15) The GFSC may only in an exceptional case impose position limits which are more
restrictive than those established under sub-regulations (1) and (2), where doing so is
objectively justified and proportionate, taking account of the liquidity and orderly functioning
of a specific market.

(16) Where the GFSC imposes more restrictive position limits in accordance with sub-
regulation (15) it must publish details of those position limits on its website.

(17) Restrictive position limits are valid for a specified period of up to six months from the
date of their publication on the GFSC’s website and expire automatically unless they are
renewed for one or more periods of up to six months, which the GFSC may do if the grounds
for the restriction continue to apply.

(18) Omitted.

(19) Any position limit imposed by the GFSC under this regulation must be imposed in
accordance with regulation 101(2)(d).

(20) The GFSC, in respect of infringements of position limits set in accordance with this
regulation, may impose sanctions under the Act or these Regulations on a person situated or
operating in Gibraltar who holds a position which exceeds the limits on commodity derivative
contracts the GFSC has set in relation to contracts on trading venues situated or operating in
Gibraltar or economically equivalent OTC contracts.

(21) This regulation applies subject to any technical standards on the calculation
methodology referred to in sub-regulation (3) or technical standards specifying—

(a) the criteria and methods for determining whether a position qualifies as reducing
risks directly relating to commercial activities;

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

Page 107 of 141



2019-26 Financial Services

2020/041 Financial Services (Investment Services) Regulations 2020

(b)

(©)

(d)

(©)

®

(2

the methods to determine when positions of a person are to be aggregated within
a group;

the criteria for determining whether a contract is an economically equivalent OTC
contract to that traded on a trading venue, referred to in sub-regulation (1), in a
way that facilitates the reporting of positions taken in equivalent OTC contracts to
the GFSC;

the definition of what constitutes the same commodity derivative and significant
volumes under sub-regulation (8);

the methodology for aggregating and netting OTC and on-venue commodity
derivatives positions to establish the net position for purposes of assessing
compliance with the limits. Such methodologies shall establish criteria to
determine which positions may be netted against one another and shall not
facilitate the build-up of positions in a manner inconsistent with the objectives set
out in sub-regulations (1) and (2);

the procedure setting out how persons may apply for the exemption under sub-
regulation (4) and how the GFSC will approve such applications;

the method for calculation to determine the venue where the largest volume of
trading in a commodity derivative takes place and significant volumes under sub-
regulation (8).

Position reporting by categories of position holders.

69.(1) An investment firm or market operator operating a trading venue which trades
commodity derivatives or emission allowances or derivatives of them must—

(a)

publish a weekly report with the aggregate positions held by the different
categories of persons for the different commodity derivatives or emission
allowances or derivatives of them traded on its trading venue, specifying—

(i)  the number of long and short positions by those categories;

(i1))  the changes to those positions since the previous report;

(iii))  the percentage of the total open interest represented by each category; and

(iv) the number of persons holding a position in each category in accordance
with sub-regulation (6);
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(b) provide the GFSC with a copy of each report published under paragraph (a); and

(¢) provide the GFSC with a complete breakdown, at least on a daily basis, of the
positions held by all persons on that trading venue, including its members,
participants and their clients.

(2) Sub-regulations (1)(a) and (b) only apply where both the number of persons and their
open positions exceed the minimum thresholds specified in technical standards.

(3) An investment firm trading in commodity derivatives or emission allowances or
derivatives of them outside a trading venue must provide to the the GFSC, at least on a daily
basis, a complete breakdown of—

(a) the firm’s positions taken in commodity derivatives or emission allowances or
derivatives of them traded on a trading venue and economically equivalent OTC

contracts; and

(b) the positions in those derivatives, allowances or contracts of its clients and the
clients of those clients, until the end client is reached,

in accordance with Article 26 of MiFIR and, where applicable, Article 8 of the REMIT
Regulation.

(4) Omitted.

(5) In order to enable monitoring of compliance with regulation 68(1) and (2), members or
participants of regulated markets, MTFs and clients of OTFs must report to the investment
firm or market operator operating that trading venue, at least on a daily basis, details of—

(a) their own positions held through contracts traded on that trading venue; and

(b) the positions of their clients and the clients of those clients, until the end client is
reached.

(6) An investment firm or market operator operating a trading venue must classify persons
holding positions in commodity derivatives or emission allowances or derivatives of them
according to the nature of the person’s main business, taking account of any applicable
authorisation, as—

(a) investment firms or credit institutions;

(b) investment funds, being either—
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(1) UCITS schemes within the meaning of Part 18 of the Act; or
(il))  AIFMs;
(c) other financial institutions, including—

(1) insurance undertakings and reinsurance undertakings within the meaning
of the Financial Services (Insurance Companies) Regulations 2020; and

(i1) institutions for occupational retirement provision within the meaning of
Part 26 of the Act;

(d) commercial undertakings; or

(e) in the case of emission allowances or derivatives of them, operators with
compliance obligations under Directive 2003/87/EC, as that Directive applied in
Gibraltar immediately before IP completion day.

(7) Reports under sub-regulation (1) must specify—

(a) the number of long and short positions by category of persons;

(b) any changes to those positions since the previous report;

(c) the percentage of total open interest represented by each category; and

(d) the number of persons in each category.

(8) Those reports and the breakdowns referred to in sub-regulation (3) must differentiate
between—

(a) positions identified as positions which in an objectively measurable way reduce
risks directly relating to commercial activities; and

(b) other positions.
(9) This regulation applies subject to any technical standards specifying—

(a) the format of the reports referred to in sub-regulation (1)(a) and (b) and of the
breakdowns referred to in sub-regulations (3) and (4);
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(b) the thresholds referred to in sub-regulation (2), having regard to the total number
of open positions and their size and the total number of persons holding a position.

PART 5
PRUDENTIAL REQUIREMENTS

Investment firms
Application of IFPR Regulations.
70. An investment firm must comply with the Financial Services (Investment Firms)
(Prudential Requirements) Regulations 2021 (the “IFPR Regulations”), which provide for the
prudential supervision of investment firms and impose obligations on investment firms
concerning—
(a) initial capital requirements;

(b) prudential requirements in relation to—

(1) own funds requirements relating to quantifiable, uniform and standardised
elements of risk-to-firm, risk-to-client and risk-to-market;

(il)  requirements limiting concentration risk;

(iii) liquidity requirements relating to quantifiable, uniform and standardised
elements of liquidity risk;

(c) reporting requirements in respect of the matters in paragraph (b); and
(d) public disclosure requirements.
Regulated markets
Regulated markets: sufficient financial resources.
71. A regulated market must have available, at the time of the initial grant of Part 7 permission
and on an ongoing basis, sufficient financial resources to facilitate its orderly functioning,
having regard to the nature and extent of the transactions concluded on the market and the

range and degree of the risks to which it is exposed.

PART 6
NOTIFICATION AND REPORTING
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Management body.
72. An investment firm must—

(a) notify the GFSC of all members of the firm’s management body and of any
changes to its membership; and

(b) provide the GFSC with all the information it requires in order to assess whether
the firm complies with regulation 51.

Duty notify changes.
73. An investment firm must—

(a) notify the GFSC of any material changes to the threshold conditions in relation to
all of the regulated activities to which their Part 7 permission relates; and

(b) without delay, provide the GFSC with any information that the GFSC considers
necessary for the purpose of assessing the firm’s compliance with the operating
conditions provided for in the Act, these Regulations and the IFPR Regulations.

Notification of controllers etc.
74.(1) An investment firm must inform the GFSC at least once each year of—

(a) names of any controller of the firm; and

(b) the amount of their holding.

(2) An investment firm must inform the GFSC promptly, if the firm becomes aware of—

(a) an acquisition of control within section 114 of the Act;

(b) an increase of control within section 115 of the Act; or

(c) adisposition of control within section 116 of the Act.

(3) Inthe application of Part 9 of the Act to investment firms, section 122 of the Act is subject

to any technical standards specifying the information to be included by proposed acquirers in
their notification.
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Submission of accounts, etc. to GFSC.

74A.(1) Aninvestment firm or regulated market must submit to the GFSC, within four months
of the end of the period to which they relate, a copy of each of the following documents—

(a) every account and balance sheet prepared in accordance with Part 7 of the
Companies Act 2014;

(b) any report of the undertaking’s auditor on any such account or balance sheet; and
(c) every published annual account and balance sheet and the auditor’s report on them.

(2) Sub-regulation (1) applies without limiting regulation 75.
Reports by external auditors.

75. An investment firm must ensure that its external auditors report at least annually to the
GFSC on the adequacy of the firm’s arrangements under regulations 30 to 34, 52(15) and (16)
and 55.

Relations with auditors.

76.(1) A statutory auditor or audit firm approved in accordance with section 474 of the Act
performing in an investment firm or regulated market the task described in section 258 of the
Companies Act 2014 or any other task prescribed by law, has a duty to report promptly to the
GFSC any fact or decision concerning that undertaking of which the person has become aware
while carrying out that task and which may—

(a) constitute a material infringement of the Act, these Regulations, the IFPR
Regulations or any other legal or administrative provisions governing the
authorisation or activities of investment firms;

(b) affect the continuous functioning of the investment firm; or

(c) lead to refusal to certify the accounts or to the expression of reservations.

(2) A statutory auditor or audit firm approved in accordance with section 474 of the Act must
also report any fact or decision of which the statutory auditor or audit firm becomes aware in
carrying out any of the tasks mentioned in sub-regulation (1) in an undertaking which has close

links with the investment firm within which the statutory auditor or audit firm is carrying out
that task.
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(3) The GFSC may by written notice require the auditors of an investment firm or regulated
market to provide such information relating to the investment firm or regulated market as may
be specified in the notice.

(4) The provision of any information to the GFSC under this regulation is subject to the
provisions of Part 12 of the Act.

(5) A person who, in good faith, makes a disclosure to the GFSC under sub-regulation (1)
or (2) does not breach any contractual or legal restriction on the disclosure of information or
incur a liability of any kind.

Reporting of contraventions.

77.(1) The GFSC must establish appropriate arrangements for contraventions and potential
contraventions of the Act, regulations made under it or MiFIR to be reported to the GFSC.

(2) Arrangements established under sub-regulation (1) must include—
(a) secure communication channels for the reporting of contraventions;
(b) specific procedures for the receipt and investigation of reported contraventions;
(c) arrangements which accord with the data protection legislation for the protection
of the personal data of an individual who reports a contravention and any

individual who is allegedly responsible for a contravention; and

(d) access for employees of any institution authorised to provide financial services
who report contraventions committed within their employing institution to—

(i)  comprehensive information and advice on the legal procedures and
remedies available to protect the person against retaliation, discrimination
or other types of unfair treatment, including on the procedures for claiming
compensation; and

(i1) effective assistance from the GFSC before any relevant authority involved
in the person’s protection against unfair treatment, including certification
by the GFSC in any employment dispute of the reporting person’s status as
a person who has reported a contravention.

(3) An employee of an institution authorised to provide financial services who reports a
contravention in accordance with arrangements established under sub-regulation (1)—
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(a) is not to be considered to be in breach of any restriction on disclosure of
information imposed by contract or by any law and any provision in an agreement
is void in so far as it purports to preclude an employee from reporting a
contravention; and

(b) has the right not to be subjected to any detriment by any act, or any deliberate
failure to act, by their employer done on the ground that the employee has reported
an infringement.

(4) An employee who has been subjected to a detriment contrary to sub-regulation (3)(b)
may present a complaint to the Employment Tribunal as if the reporting of an infringement
was a protected disclosure within the meaning of Part IVA of the Employment Act.

(5) Investment firms and market operators must—

(a) establish appropriate internal procedures for their employees to report potential or
actual infringements through a specific, independent and autonomous channel; and

(b) report potential or actual infringements which come to their attention (whether by
means of the channel established under paragraph (a) or otherwise) to the GFSC.

PART 7
F THIRD COUNTRY FIRMS

78. to 98. Omitted
Requirements applying to third-country firms.

99.(1) Where a third-country firm intends to provide any investment service or investment
activity in Gibraltar that is a regulated activity (with or without any ancillary services)—

(a) the firm must have Part 7 permission to carry on that activity;

(b) the firm must establish a branch in Gibraltar;

(c) the third country where the firm is established must have signed an agreement with
Gibraltar which complies with the standards in Article 26 of the OECD Model Tax
Convention on Income and on Capital and ensures an effective exchange of

information in tax matters, including, if any, multilateral tax agreements; and

(d) the GFSC must be satisfied that the branch will satisfy the requirements of sub-
regulation (3).
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(2) An application by a third-country firm for Part 7 permission must include—

(a) the name of the authority responsible for supervising the firm in the third country
concerned and, where more than one authority is responsible for its supervision,
the respective areas of competence of those authorities;

(b) a programme of operations setting out the investment services or investment
activities and ancillary services to be provided by the branch, its organisational
structure and a description of any outsourcing to third parties of essential operating

functions;

(c) the names of the persons responsible for the management of the branch and the
relevant documents to demonstrate compliance with regulation 51(1); and

(d) information about the initial capital at free disposal of the branch.

(3) A branch of a third-country firm is subject to the supervision of the GFSC and must
comply with the requirements of—

(a) regulations 35, 36, 40, 42, 43(1), 52, 56, and 63 to 75;

(aa) regulations 59, 80, 82, 83(1), 84, and 85 of the Financial Services (Investment
Firms) (Prudential Requirements) Regulations 2021;

(b) Articles 3 to 26 of MiFIR, including any technical standards made in accordance
with those provisions; and

(c) any conditions imposed on the third-country firm’s Part 7 permission.
(4) The GFSC must not—
(a) Omitted
(b) treat branches of third-country firms more favourably than Gibraltar firms.
Services provided at the client’s exclusive initiative.
100.(1) The requirement under regulation 99(1)(b) to establish a branch does not apply to a
third-country firm providing an investment service or investment activity which is initiated at

the client’s exclusive initiative by a retail client or professional client (within the meaning of
Section 2 of Schedule 1) established or situated in Gibraltar.
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(2) Sub-regulation (1) extends to the relationship between a third-country firm and a client
specifically relating to the provision of the investment service or investment activity in
question, but does not entitle a third-country firm to market new categories of investment
services or products to a client established or situated in Gibraltar otherwise than through a
branch.

PART 8
REGULATORY POWERS

Intervention
Additional powers.

101.(1) For the purpose of discharging its functions under the Act, these Regulations, the IFPR
Regulations and MiFIR, the GFSC may act directly or in collaboration with other competent
or statutory authorities or institute legal proceedings.

(2) In addition to any other powers the GFSC has under the Act, these Regulations, the [FPR
Regulations or MiFIR, the GFSC may in discharging its functions—

(a) require—

(1) existing recordings of telephone conversations, electronic communications
or data traffic records held by an investment firm or any other entity
regulated under the Act, MiFIR, these Regulations or the IFPR
Regulations;

(i1) where permitted by the laws of Gibraltar, existing data traffic records held
by a telecommunications operator, where there is a reasonable suspicion of
an infringement and where those records may be relevant to the
investigation of that infringement;

(b) require the provision by any person of information and documents regarding the
size and purpose of a position or exposure entered into via a commodity derivative,
and any assets or liabilities in the underlying market;

(c) request any person to take steps to reduce the size of a position or exposure;

(d) limit the ability of any person from entering into a commodity derivative, including

by introducing limits on the size of a position any person can hold at all times in
accordance with regulation 68;
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(e) suspend the marketing or sale of financial instruments or structured deposits
where—

(1) the conditions of Articles 40, 41 or 42 of MiFIR are met; or

(i1))  the investment firm has not developed or applied an effective product
approval process or otherwise failed to comply with regulation 52(3) to (9).

Sanctions
Sanctioning powers.
102.(1) For the purposes of section 150 of the Act, the sanctioning powers set out in Part 11
of the Act which are exercisable in relation to a contravention of a regulatory requirement
(within the meaning of that Part) are to be read together with the following provisions of this

Part.

(2) Sections 158 to 162 of the Act apply to any sanctioning action taken against an investment
firm by the GFSC in exercise of the following powers.

Additional persons subject to powers.

103.(1) In addition to the persons specified in section 147 and 148 of the Act the GFSC may
exercise the sanctioning powers set out in Part 11 of the Act and in this Part—

(a) for the purposes of regulation 18(6)(a), against the directors and other persons
responsible for the management of an investment firm which is applying for Part

7 permission to carry on investment services or activities;

(b) for the purposes of regulation 74(2), against the directors and other persons
responsible for the management of an investment firm;

(c) against a member of the management body of an authorised person;
(d) against an employee of an authorised person;
(e) against a member of the management body of a market operator;
(f) against an employee of a market operator.
(2) The GFSC may also exercise the power set out in section 152 of the Act to impose an

administrative penalty on a person who carries on investment services or activities in
contravention of the general prohibition.
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Additional power: management prohibition order.

104. The power of the GFSC to issue a prohibition order against a regulated individual in
accordance with section 156 of the Act includes the power to—

(a) issue an order which prohibits the regulated individual from exercising
management functions in any regulated firm which is an investment firm or market
operator; or

(b) issue an order which-

(1) applies to any individual who, at the time of the contravention of a
regulatory requirement by the individual, was exercising a management

function in that firm or market operator; and

(i)  prohibits the individual from exercising management functions in any
regulated firm which is an investment firm or market operator; or

(c) issue an order which-
(1) applies to any individual who, at the time of the contravention of a
regulatory requirement by an investment firm or market operator, was
exercising a management function in that firm or market operator and was

knowingly concerned in the contravention; and

(i1))  prohibits the individual from exercising management functions in any
regulated firm which is an investment firm or market operator.

Additional power: market participation suspension order.

105.(1) The GFSC may issue an order suspending an investment firm which is a regulated
firm and which contravenes a regulatory requirement from being—

(a) amember of or participant in a regulated market or an MTF; or
(b) aclient of an OTF.
(2) The order must specify a period during which it has effect.

Maximum amounts of administrative penalty.
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106.(1) Any administrative penalty imposed under section 152 of the Act for a contravention
of a regulatory requirement by a person to whom these Regulations apply must be of an amount
which does not exceed the higher of the following—

(a) where the amount of the benefit derived as a result of the contravention can be
determined, two times the amount of that benefit;

(b) in the case of a legal person—
(i)  €5,000,000; or

(i1) 10% of the total annual turnover according to the last available annual
accounts approved by its management body;

(c) in the case of an individual, €5,000,000.

(2) For the purposes of sub-regulation (1), a person who is not an authorised person or a
regulated individual but who is nonetheless a person who may be subject to an administrative
penalty under Part 11 of the Act as modified by these Regulations is a person to whom these
Regulations apply.

(3) Where a legal person is a parent undertaking or a subsidiary of a parent undertaking
which has to prepare consolidated financial accounts in accordance with Part 7 of the
Companies Act 2014, the relevant total turnover for the purpose of sub-regulation (1)(b) is the
total annual turnover (or the corresponding type of income) in accordance with the relevant
accounting legislative acts, according to the last available consolidated annual accounts
approved by the management body of the ultimate parent undertaking.

Publication of sanctioning action.
107.(1) This regulation applies—
(a) where the GFSC has taken any sanctioning action under the Act or these
Regulations in respect of a contravention of a regulatory requirement (other than
measures of an investigatory nature); and

(b) instead of sections 616 to 618 of the Act.

(2) The GFSC must publish on its website only details of any sanctioning action taken in
respect of a person without undue delay after that person is informed of that action.

(3) The information published must be limited to—
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(a) the identity of the person against whom the action has been taken;
(b) the type and nature of the contravention; and
(c) the details of the sanctioning action taken.

(4) The GFSC must take one of the steps in sub-regulation (5) where—

(a) following an obligatory prior assessment, it considers that it would be
disproportionate to publish in accordance with sub-regulation (2)-

(i)  the identity of the legal person involved; or
(i1) the personal data of the individual involved; or

(b) it considers that publication would jeopardise the stability of financial markets or
an ongoing investigation.

(5) Those steps are—
(a) to defer publication until the reasons for non-publication cease to exist;

b) to publish the decision on an anonymous basis if doing so ensures effective
p y g
protection of the personal data concerned; or

(c) not to publish the decision if the steps in paragraphs (a) and (b) are considered to
be insufficient to ensure—

(1) that the stability of the financial markets would not be put in jeopardy; or

(i1))  the proportionality of the publication of such decisions with regard to
measures which are deemed to be of a minor nature.

(6) In the case of a decision to publish on an anonymous basis, the publication of the relevant
data may be postponed for a reasonable period of time if it is envisaged that within that period
the reasons for anonymous publication will cease to exist.

(7) Where a decision to which this regulation applies is subject to an appeal, the GFSC must
publish information to that effect on its website and, without undue delay, revise that

information to reflect the status and outcome of any appeal or any decision annulling a previous
decision to impose a sanction.
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(8) The GFSC must ensure that any publication in accordance with this regulation is of
proportionate duration and remains on its website for a minimum of five years, but that
personal data is only retained on the website for so long as is necessary, in accordance with
the data protection legislation.

(9) Omitted.

(10) This regulation applies subject to any technical standards concerning the procedures
and forms for submitting information under this regulation.

108. Omitted.
109. Omitted.

PART 9
MISCELLANEOUS

The Register: investment services and investment activities.

110.(1) This regulation makes provision as to the contents of the GFSC Register in connection
with investment services or investment activities.

(2) The Register must contain such information as the GFSC considers appropriate and must
include at least the following (in separate lists)—

(a) investment firms which are regulated firms;

(b) local firms which are identified as such in accordance with regulation 8(3)(d) and
which are regulated firms;

(c) tied agents;
(d) regulated markets;
(e) MTEF’s registered as SME growth markets under regulation 66.

(3) The Register must identify the investment services and investment activities to which a
regulated firm’s Part 7 permission relates.

(4) The GFSC Register must include details of-

(a) any variation or cancellation of a regulated firm’s Part 7 permission;
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(b) any variation or cancellation of a local firm’s Part 7 permission;
(c) any case where a tied agent no longer qualifies as exempt as under regulation 9(3);

(d) any withdrawal of an MTF’s registration as an SME growth market under
regulation 66.

(5) If it appears to the GFSC that a person in respect of whom there is an entry in the GFSC
Register as a result of any provision of sub-regulation (2) has ceased to be a person in respect
to whom that provision applies, the GFSC may remove the entry from the Register.

(6) The GFSC must ensure that the Register is made available online for consultation by the
public.

Application of MiFIR.

111.(1) MiFIR has effect in Gibraltar in relation to investment firms, regulated markets and
market operators.

(2) The application of MiFIR to investment firms is subject to sub-regulation (3) and
Schedule 2 to the IFPR Regulations.

(3) In accordance with Articles 15.1 and 18.4 of MiFIR, an investment firm must notify the
GFSC in writing if the firm falls within the definition of a systematic internaliser.

Codes of practice.

112.(1) The GFSC, with the consent of the Minister, may issue one or more codes of practice
containing the criteria to which the GFSC refers in exercising its functions under the Act, these
Regulations or the IFPR Regulations, including, in particular, its powers to give, vary or cancel
Part 7 permission.

(2) Any code issued under this regulation is admissible in evidence in criminal or civil
proceedings and, if any provision of a code appears to the court or tribunal conducting the
proceedings to be relevant to any question arising in the proceedings, it must be taken into
account in determining that question.

Civil proceedings for loss.
113.(1) A breach of the Act, these Regulations, the IFPR Regulations or MiFIR by a person
to whom these Regulations apply is actionable at the suit of a person who suffers loss as a

result of that breach, subject to the defences and other incidents applying to actions for breach
of statutory duty.
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(2) In any proceedings under this regulation, a certificate issued by or on behalf of the GFSC
certifying that it has taken a sanctioning action on a person under the Act, these Regulations,
the IFPR Regulations or MiFIR is admissible as conclusive evidence of the matters certified.

Monitoring compliance
GFSC duties to monitor compliance by investment firms.

114.(1) The GFSC must—

(a) establish appropriate arrangements to monitor the compliance by investment firms
with their obligations to continue to satisfy the threshold conditions; and

(b) monitor the activities of investment firms in order to assess compliance with the
operating conditions provided for in the Act, these Regulations and the IFPR
Regulations.

(2) Omitted.
GFSC duties to monitor compliance by regulated markets.

115. The GFSC must—

(a) establish appropriate arrangements to monitor the compliance by regulated
markets with their obligations to continue to satisfy the threshold conditions; and

(b) monitor compliance by regulated markets with the requirements of the Act and
regulations made under it.

116. to 121. Omitted.
Cooperation agreements with third countries.

122.(1) The Government of Gibraltar may conclude cooperation agreements providing for the
exchange of information with—

(a) the competent authorities of third countries; and
(b) other authorities, bodies and persons in third countries which are responsible for—

(1) the supervision of credit institutions, other financial institutions, insurance
undertakings or the supervision of financial markets;
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(i1))  the insolvency, administration, receivership or liquidation of investment
firms or other similar procedures;

(iii) the carrying out of statutory audits of the accounts of investment firms or
other financial institutions, credit institutions or insurance undertakings, in
the performance of their regulatory functions, or which administer
compensation schemes, in the performance of their functions;

@iv) oversight of the bodies involved in the insolvency, administration,
receivership or liquidation of investment firms or other similar procedures;

v) oversight of persons charged with carrying out statutory audits of the
accounts of insurance undertakings, credit institutions, investment firms or

other financial institutions;

(vi)  oversight of persons active on emission allowance markets for the purpose
of ensuring a consolidated overview of financial and spot markets; and

(vii) oversight of persons active on agricultural commodity derivatives markets
for the purpose of ensuring a consolidated overview of financial and spot
markets.

(2) A cooperation agreement under sub-regulation (1) may only be concluded if—
(a) the exchange of information is intended for the performance of the tasks of the
competent authorities and other entities specified in that sub-regulation in

Gibraltar and the third country concerned; and

(b) the information exchanged is subject to guarantees of professional secrecy at least
equivalent to those referred to in regulation 123.

(3) Any transfer of personal data under this regulation must be carried out in accordance with
the data protection legislation.

(4) The GFSC may not disclose information under this regulation which originates from the
competent authority in another jurisdiction except—

(a) with the express agreement of that competent authority; and

(b) where appropriate, solely for the purposes for which agreement was given by that
authority.
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(5) Nothing in this regulation affects the power of the GFSC to conclude cooperation
agreements with domestic authorities and foreign regulators under section 47 of the Act.

Confidentiality and exchange of information
Professional secrecy.
123.(1) Information received by a person who is subject to the professional secrecy obligation
imposed by section 46(1) and (2) of the Act in the course of any functions or duties under the

Act, these Regulations or the IFPR Regulations may not be disclosed by them other than—

(a) in summary or aggregate form from which individual investment firms, market
operators, regulated markets or other persons cannot be identified; or

(b) asrequired by any criminal or taxation law or any other provision of the Act, these
Regulations, the IFPR Regulations or MiFIR.

(2) Where an investment firm, market operator or regulated market is insolvent or in
administration, receivership or liquidation, confidential information which does not concern
third parties may be disclosed in civil or commercial proceedings if it is necessary for the
purpose of those proceedings.

(3) Without affecting any criminal or taxation law, the GFSC or any other person receiving
confidential information under the Act, these Regulations, the IFPR Regulations or MiFIR
may only use that information—

(a) in the performance of their functions or duties—

(1) in the case of the GFSC, within the scope of the Act, these Regulations, the
IFPR Regulations or MiFIR; or

(i1) in any other case, for the purpose for which the information was provided;

(b) for the purpose of administrative or judicial proceedings specifically related to the
exercise of those functions or duties; or

(c) for any other purpose with the consent of the competent authority or person from
which the information was received.

(4) This regulation does not prevent the GFSC from exchanging or transmitting confidential
information in accordance with the Act, these Regulations, the IFPR Regulations or MiFIR or

with other statutory provisions applicable to investment firms, credit institutions, pension
funds, UCITS, AIFs, insurance and reinsurance intermediaries, insurance undertakings,
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regulated markets or market operators, CCPs, Central Securities Depositaries or with the
consent of the competent authority or person that communicated the information.

(5) This regulation does not prevent the GFSC from exchanging or transmitting confidential
information that has not been received from a competent authority.

124. Omitted.
Conduct of investment services in United Kingdom
Notice in respect of UK investment services.

125.(1) An investment firm that provides investment services and activities in the United
Kingdom must include the following statement, in a prominent location, in its client
agreements and written or visual promotional material for the United Kingdom—

“[Name of firm] is authorised and regulated by the Gibraltar Financial Services
Commission to conduct investment services and activities, and is covered by the
Gibraltar Investor Compensation Scheme (GICS).

In relation to investment services and activities, GICS’ maximum level of
compensation is the lesser of the value of 90% of eligible investments or the sterling
equivalent of €20,000. Further information about compensation arrangements is
available from GICS.

That level is lower than the compensation available under the UK Financial Services
Compensation Scheme. Further details are available from the UK Scheme.”.

(2) Sub regulation (1) does not apply to any agreement or promotional material in relation to
investment services which are provided from a branch in the United Kingdom in accordance
with regulation 126.

Obligation to participate in UK Scheme.

126. An investment firm that provides investment services and activities in the United
Kingdom from a branch in the United Kingdom must, in relation to those investment services,
elect to participate in the UK Financial Services Compensation Scheme by ‘topping up’ into
that scheme (as provided for in section 213(10) of the Financial Services and Markets Act
2000 of the United Kingdom), in order to provide compensation to clients of that branch at the
level available under the UK Scheme, by means of a combination of the benefits provided to
investors by that scheme and the Gibraltar Investor Compensation Scheme.
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SCHEDULE 1
Regulation 2(1)

PROFESSIONAL CLIENTS

A professional client is a client who possesses the experience, knowledge and expertise to
make its own investment decisions and properly assess the risks that it incurs.

In order to be considered to be a professional client, a client must meet the following criteria—

Section I: Categories of client who are considered to be professionals

The following shall all be regarded as professionals in all investment services or activities and
financial instruments for the purposes of these Regulations.

(1) Entities which are required to be authorised or regulated to operate in the financial
markets. The list below includes all authorised entities carrying out the characteristic activities
of the entities mentioned, including entities authorised or regulated by a third country—

(a)
(b)
(©)
(d)
()
()
(2
(h)
(i)

credit institutions;

investment firms;

other institutions authorised to provide financial services;

insurance companies;

collective investment schemes and management companies of such schemes;
pension funds and management companies of such funds;

commodity and commodity derivatives dealers;

local businesses;

other institutional investors.

(2) Large undertakings meeting two of the following size requirements on a company basis—

(a)
(b)

balance sheet total: €20,000,000;

net turnover: €40,000,000;
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(¢) own funds: €2,000,000.

(3) National and regional governments, including public bodies that manage public debt at
national or regional level, Central Banks, international and supranational institutions such as
the World Bank, the International Monetary Fund, the European Central Bank, the European
Investment Bank and other similar international organisations.

(4) Other institutional investors whose main activity is to invest in financial instruments,
including entities dedicated to the securitisation of assets or other financing transactions.

The entities referred to above are considered to be professionals. They must however be
allowed to request non-professional treatment and investment firms may agree to provide a
higher level of protection. Where the client of an investment firm is an undertaking referred to
above, the investment firm must inform it prior to any provision of services that, on the basis
of the information available to the investment firm, the client is deemed to be a professional
client, and will be treated as such unless the investment firm and the client agree otherwise.
The investment firm must also inform the customer that they can request a variation of the
terms of the agreement in order to secure a higher degree of protection.

It is the responsibility of the client, considered to be a professional client, to ask for a higher
level of protection when it deems it is unable to properly assess or manage the risks involved.

This higher level of protection will be provided when a client who is considered to be a
professional enters into a written agreement with the investment firm to the effect that it shall
not be treated as a professional for the purposes of the applicable conduct of business regime.
Such agreement shall specify whether this applies to one or more particular services or
transactions, or to one or more types of product or transaction.

Section II. Clients who may be treated as professionals on request

Identification criteria

Clients other than those mentioned in Section I, including public sector bodies, local public
authorities, municipalities and private individual investors, may also be allowed to waive some
of the protections afforded by the conduct of business rules.

Investment firms shall therefore be allowed to treat any of those clients as professionals
provided the relevant criteria and procedure mentioned below are fulfilled. Those clients shall
not, however, be presumed to possess market knowledge and experience comparable to that of

the categories listed in Section I.

Any such waiver of the protection afforded by the standard conduct of business regime shall
be considered to be valid only if an adequate assessment of the expertise, experience and
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knowledge of the client, undertaken by the investment firm, gives reasonable assurance, in
light of the nature of the transactions or services envisaged, that the client is capable of making
investment decisions and understanding the risks involved.

The fitness test applied to managers and directors of entities with Part 7 permission in the
financial field could be regarded as an example of the assessment of expertise and knowledge.
In the case of small entities, the person subject to that assessment shall be the person authorised
to carry out transactions on behalf of the entity.

In the course of that assessment, as a minimum, two of the following criteria shall be satisfied:

— the client has carried out transactions, in significant size, on the relevant market at
an average frequency of 10 per quarter over the previous four quarters;

— the size of the client’s financial instrument portfolio, defined as including cash
deposits and financial instruments exceeds €500,000;

—  the client works or has worked in the financial sector for at least one year in a
professional position, which requires knowledge of the transactions or services
envisaged.

Procedure

Those clients may waive the benefit of the detailed rules of conduct only where the following
procedure is followed:

—  they must state in writing to the investment firm that they wish to be treated as a
professional client, either generally or in respect of a particular investment service
or transaction, or type of transaction or product;

— the investment firm must give them a clear written warning of the protections and
investor compensation rights they may lose;

—  they must state in writing, in a separate document from the contract, that they are
aware of the consequences of losing such protections.

Before deciding to accept any request for waiver, investment firms must be required to take
all reasonable steps to ensure that the client requesting to be treated as a professional client
meets the relevant requirements stated in Section II.

However, if clients have already been categorised as professionals under parameters and

procedures similar to those referred to above, it is not intended that their relationships with
investment firms shall be affected by any new rules adopted pursuant to this Schedule.
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Firms must implement appropriate written internal policies and procedures to categorise
clients. Professional clients are responsible for keeping the investment firm informed about
any change, which could affect their current categorisation. Should the investment firm
become aware however that the client no longer fulfils the initial conditions, which made the
client eligible for a professional treatment, the investment firm shall take appropriate action.
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SCHEDULE 2
Regulation 62C.

NOTIFICATIONS OF EVENTS AND CIRCUMSTANCES
Interpretation.
1. In this Schedule—

“annual accounting reference date”, in relation to a market operator, means the date notified
to the GFSC as the date as at which the market operator’s annual accounts are drawn

up,

“category of membership”, in relation to a regulated market, means any category into which
the members are divided for the purpose of admission to, or the conduct of business
on, the market;

“chair”, in relation to a market operator, means the person for the time being elected as
chair of the market operator under its constitution;

“chief executive”, means any person occupying the position of chief executive or managing
director of a market operator, whether solely or jointly and by whatever name is used
for that position;

“employee”, in relation to a market operator, means an individual who is employed in
connection with the regulated market’s business, whether under a contract of service

or for services or otherwise;

“key individual”, in relation to a market operator, means a person holding any of the posts
in paragraph 2(1);

“person responsible for compliance”, in relation to a market operator, means a person who
is responsible for the monitoring and enforcement of compliance with the rules of the
regulated market; and

“person responsible for finance”, in relation to a market operator, means a person who is
responsible for maintaining the accounts and other financial records of the regulated
market.

Changes and events relating to key individuals.

2.(1) Subject to sub-paragraph (2), a market operator must notify the GFSC if any person is
to become or has ceased to be—
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(a) the chair of the market operator;

(b) the chief executive of the market operator;

(c) the person responsible for compliance;

(d) the person responsible for finance;

(e) an executive member of the board of the market operator;

(f) an non-executive member of the board of the market operator;

(g) amember of a body to which that board has delegated rule-making powers;

(h) a member of a body with responsibility for disciplinary matters within the
regulated market; or

(i) amember of a body with responsibility for investigating complaints in respect of
business transacted on the regulated market.

(2) The posts in sub-paragraph (1)(a) to (e) may only be occupied by a person who is
approved as a regulated individual within the meaning of Part 8 of the Act and any appointment
or notification in respect of any of those posts must be made in accordance with that Part.

(3) The GFSC’s prior consent must be obtained before any person takes up a post in sub-
paragraph (1)(f) to (i) and, accordingly, the GFSC must be notified that a person is to take up

one of those posts at least 14 days before the appointment is due to take effect.

(4) Without limiting Part 8 of the Act, a market operator must notify the GFSC on becoming
aware that a key individual—

(a) has changed his or her name;
(b) has been convicted of an offence—
(i)  involving fraud or other dishonesty; or
(i1))  under any legislation relating to financial services;

(c) has initiated bankruptcy, winding-up, sequestration or similar proceedings;
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(d) has been refused authorisation (however described) under any legislation relating
to financial services or had authorisation of that kind suspended or revoked;

(e) has been the subject of any disciplinary measure or sanction imposed by a
regulatory or professional body in relation to the individual’s professional or

business activities; or

(f) has been disqualified by court order from serving as a director or being concerned
with the management of a company.

Dismissal etc. of key individuals and other employees.

3.(1) A market operator must notify the GFSC if, as a result of concerns about the honesty or
integrity of a key individual or other employee, the individual concerned—

(a) is dismissed for misconduct;
(b) resigns as a result of, or to avoid, an investigation into the alleged misconduct; or
(c) is subject to any other disciplinary action.

(2) Sub-paragraph (1) applies without limiting any notification obligation under Part § of the
Act.

Changes to constitution.
4.(1) A market operator must notify the GFSC of—

(a) any proposed change to its constitution, articles of association, governing statute,
charter or by-laws; and

(b) the reasons for the proposed change.

(2) Notification under sub-paragraph (1) must be given before the proposed change is
circulated to members for consideration or approval.

(3) The market operator must notify the GFSC of—

(a) any change made as a result of the proposals notified under sub-paragraph (1)(a)
and the subsequent consideration and approval by members; and

(b) the date from which those changes took or will take effect.
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Auditors.
5.(1) A market operator that proposes to appoint an auditor must—

(a) notify the GFSC of the name and professional qualifications of the person
concerned; and

(b) obtain the GFSC’s prior consent before appointing the person as auditor.

(2) A market operator must notify the GFSC if, and of the circumstances in which, a person
ceases to be the auditor of the market operator.

Audit committee reports.

6.(1) A market operator which has an audit committee must notify the GFSC of the making
of any report by the audit committee and provide the GFSC with a copy of the relevant report.

Trading hours.

7.(1) A market operator must notify the GFSC of its trading hours when it is given permission
to manage or operate the business of a regulated market or as soon as those trading hours are
first determined after that permission is given.

(2) The market operator must promptly notify the GFSC of

(a) any change, whether temporary or permanent, in the hours when business may be
conducted by means of the facilities of the regulated market;

(b) any trading halt; or
(c) any suspension in trading of any investment.

(3) For the purposes of this paragraph, a “trading halt” means a halt in the trading of
investments on the exchange as a whole or in relation to a sector of trading, but does not include
a halt in the trading of individual investments.

Investments listed or dealt on the regulated market.
8.(1) A market operator must notify the GFSC of any financial instrument to be traded when

it is given permission to manage or operate the business of a regulated market or when the
investment is first admitted to trading.
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(2) The market operator must notify the GFSC of any proposed change in the type of
investments admitted to trading.

(3) The market operator must notify the GFSC when trading in any type of financial
instrument is discontinued or suspended, other than where a particular trading limit has been
reached.

(4) In this paragraph, references to a type of financial instrument do not include references
to the securities of a particular company unless those securities of themselves constitute a new
type of investment.

Market information.

9. A market operator must give the GFSC details of its system for displaying market
information and notify the GFSC of any material change in that system.

Membership.

10.(1) A market operator must notify the GFSC of the introduction or abolition of a category
of membership.

(2) The market operator must notify the GFSC if a person has become or ceased to be a
member of the regulated market and, in the case of the former, the notice must include the

member’s name, address and category of membership.

(3) The market operator must notify the GFSC of any change in the information previously
notified under sub-paragraph (2).

Suspension, expulsion and resignation from membership.
11.(1) A market operator must notify the GFSC if a member is suspended or expelled.
(2) A notification under sub-paragraph (1) must state—
(a) the reasons for the suspension or expulsion;
(b) the date on which it took effect;
(c) in the case of a suspension, its duration; and

(d) any other action taken by the market operator in relation to the member concerned.
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(3) Where a person who has been expelled or suspended appeals against expulsion or
suspension, the market operator must notify the GFSC of the appeal and its outcome.

(4) The market operator must notify the GFSC if a person resigns from membership.
(5) A notification under sub-paragraph (5) must state—
(a) the name and address of the former member;
(b) the category of membership; and
(c) the date on which the resignation took effect.
Liquidation of, or instruction to close out, positions.
12.(1) A market operator must notify the GFSC if the market operator—

(a) it liquidates or restricts the open positions on all or any of a member’s the
investments; or

(b) issues instructions to a member to close out the member’s positions on all or any
investments.

(2) A notification under sub-paragraph (1) must state—
(a) the name of the member;

(b) the nature and size of the positions which are liquidated, restricted or instructed to
be closed out; and

(c) the reasons for the market operator’s action.
Default of exchange member.

13.(1) A market operator must notify the GFSC if it takes any action by reason of the default
of a member.

(2) A notification under sub-paragraph (1) must state—
(a) the name of the member;

(b) the reasons for the action;
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(c) the name of the clearance system on which the member clears business; and

(d) where appropriate, a summary of the member’s open positions, collateral liability
and cash and collateral balances in respect of the member’s client account and
other accounts.

Delegation of monitoring.

14.(1) A market operator which proposes to delegate the monitoring of compliance with any
of its rules to any other body or person must notify the GFSC.

(2) A notification under sub-paragraph (1) must include—
(a) the name of the other body or person;
(b) the monitoring function which the market operator proposes to delegate; and

(c) evidence of the other body’s or person’s ability and willingness to perform that
monitoring function.

(3) Where any other body or person proposes to delegate the monitoring of compliance with
its rules to a market operator, the market operator must notify the GFSC, specifying the

monitoring function which it is proposed should be delegated to the market operator.

(4) The GFSC must be notified of any agreement for delegating monitoring which is
subsequently concluded by a market operator and of any alteration of that agreement.

Complaints.

15.(1) By not later than the end of January in each year, a market operator must notify the
GFSC of the following—

(a) the total number of complaints received during the preceding calendar year,
distinguishing between complaints relating to—

(1) the business transacted on the regulated market and the market’s
performance of its functions generally;

(i1) any clearing arrangements made by the market operator;

(iii) the conduct of a member of the regulated market in relation to its dealings
on the market;
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(b) the total number of those complaints—
) settled during that calendar year; and

(i)  which had been pending for more than three months at the end of that
calendar year,

distinguishing between complaints on the same basis as in paragraph (a).

(2) For the purposes of sub-paragraph (1), a “complaint” is a complaint relating to one or
more of the matters specified in subparagraph (1)(a)-

(a) made in writing to the market operator; or
(b) any other complaint to which the market operator has replied in writing.
(3) For the purposes of this paragraph, where the market operator has given a substantive
response in relation to a complaint, then, unless and until the market operator has received an
indication from the complainant that the response is unsatisfactory, the market operator may

treat the complaint as settled and resolved four weeks after the date of its response.

(4) Where an investigator is appointed to look into any complaint, the market operator must
send the GFSC a copy of any report prepared by the investigator.

Reports of transactions.

16. As soon as practicable after the close of business on each business day, a market operator
must notify the GFSC of—

(a) the transactions carried out on the regulated market during that day; and
(b) the cancellation or modification of any transaction carried out on an earlier day.
Fees and Charges.

17. A market operator must notify the GFSC when the following fees or charges are first fixed
or subsequently varied—

(a) the fees or charges levied in respect of membership of the regulated market; and
(b) the transaction charges imposed.

Annual accounting reference date.
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18. A market operator must notify the GFSC of any change in the market operator’s annual
accounting reference date.

Insolvency and legal proceedings.
19.(1) A market operator must notify the GFSC immediately of—
(a) the presentation of a petition for the winding up of the market operator;

(b) the appointment of a receiver, administrator, liquidator or trustee of assets of the
market operator; or

(c) the making of a composition or arrangement with creditors of the market operator.

(2) A market operator must notify the GFSC of any proceedings instituted against the market
operator—

(a) arising out of the contravention or alleged contravention of any provision of the
legislation relating to financial services; or

(b) which might be expected to have a significant impact on the financial stability of
the regulated market.

(3) A market operator must notify the GFSC of any legal proceedings instituted by the market
operator.

Disciplinary action.
20.(1) A market operator must notify the GFSC of any disciplinary action taken by the market
operator against a member or an employee of any member and which is relevant and material
to the carrying on of investment services and activities or any other regulated activity.
(2) A notification under sub-paragraph (1) must state—
(a) the name of the person concerned;
(b) details of the disciplinary action taken; and

(c) the reasons for taking that action.

(3) Where a person appeals against any disciplinary action, the market operator must notify
the GFSC of the appeal and its outcome.
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Offences.

21. A market operator must notify the GFSC on becoming aware that any person who is or
was formerly a member or employee of the regulated market—

(a) has been carrying on any investment services and activities or other regulated
activity without the necessary authorisation (however described); or

(b) has been convicted of an offence relating to, or arising out of, the carrying on of
any investment services and activities or other regulated activity.

Investor protection.
22.(1) A market operator must notify the GFSC immediately if any event occurs or
circumstances arise which make it impossible or impracticable (for however short a period of

time) for the market operator to continue to satisfy the requirements of this Schedule.

(2) A notification under sub-paragraph (1) must specify the event or circumstances and the
action which is being or has been taken by the market operator to deal with the situation.
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