
SECOND SUPPLEMENT TO THE GIBRALTAR 

GAZETTE 
No. 4272 of 16 June, 2016 

 

 

LEGAL NOTICE NO. 124 OF 2016. 

 

FINANCIAL SERVICES (AUDITORS) ACT 2009 

 

INTERPRETATION AND GENERAL CLAUSES ACT 

 

FINANCIAL SERVICES (AUDITORS) ACT 2009 (AMENDMENT) 

REGULATIONS 2016 

 

In exercise of the powers conferred upon the Minister by section 51 of the 

Financial Services (Auditors) Act 2009 as read with section 23(g)(i) of the 

Interpretation and General Clauses Act and on the Government by section 

23(g)(ii) of that Act and all other enabling powers, and in order to transpose 

Directive 2014/56/EU of the European Parliament and of the Council of 16 

April 2014 amending Directive 2006/43/EC on statutory audits of annual 

accounts and consolidated accounts and to implement Regulation (EU) No 

537/2014 of the European Parliament and of the Council of 16 April 2014 on 

specific requirements regarding statutory audit of public-interest entities and 

repealing Commission Decision 2005/909/EC, the Minister and the 

Government have made the following Regulations– 

 

Title and commencement. 

 

1.  These Regulations may be cited as the Financial Services (Auditors) Act 

2009 (Amendment) Regulations 2016 and come into operation on 17 June 

2016. 

 

Amendment of Financial Services (Auditors) Act 2009. 

 

2.(1)  The Financial Services (Auditors) Act 2009 is amended as follows. 

 

  (2) In the heading of Part I for “COMMENCEMENT AND 

INTERPRETATION” substitute “PRELIMINARY”. 

 

  (3)  In section 2– 

 

(a) subsection (1) is re-numbered as section 2; 

 

(b) after the definition of “audit firm” insert– 
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““Audit Regulation” means Regulation (EU) No 537/2014 

of the European Parliament and of the Council of 16 

April 2014 on specific requirements regarding 

statutory audit of public-interest entities and repealing 

Commission Decision 2005/909/EC, as amended 

from time to time;”; 

 

(c) after the definition of “audit report” insert– 

 

““CEAOB” means the Committee of European Auditing 

Oversight Bodies;”; 

 

(d) in the definition of “Directive” for “by Directive 2008/30/EC” 

substitute “from time to time”; 

 

(e) after the definition of “group auditor” insert– 

 

““home State” means– 

 

(a) for a statutory auditor or audit firm approved in 

accordance with section 3, Gibraltar; and 

 

(b) for a statutory auditor or audit firm approved in 

another EEA State in accordance with Article 

3(1) of the Directive, that EEA State; 

 

“host State” in respect of a statutory auditor or audit firm 

approved in its home State, means– 

 

(a) where a statutory auditor seeks to be or is also 

approved– 

 

(i) in accordance with section 14, Gibraltar; 

and 

 

(ii) in another EEA State in accordance with 

Article 14 of the Directive, that EEA State; 

or  

 

(b) where an audit firm seeks to be or is registered– 

 

(i) in accordance with section 3A, Gibraltar; 

and 
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(ii) in another EEA State in accordance with 

Article 3a of the Directive, that EEA 

State;”; 

 

(f) omit the definition of “international auditing standards”; 

 

(g) after the definition of “key audit partner” insert– 

 

““medium-sized undertakings” means the undertakings 

referred to in Article 1(1) and Article 3(3) of 

Directive 2013/34/EU of the European Parliament 

and of the Council of 26 June 2013;”; 

 

(h) for the definition of “non-practitioner” substitute– 

 

““non-practitioner” means any natural person who, during 

his or her involvement in the governance of the public 

oversight system and the three years immediately 

preceding that involvement, has not– 

 

(a) carried out statutory audits; 

 

(b) held voting rights in an audit firm; 

 

(c) been a member of the administrative, 

management or supervisory body of an audit 

firm; or 

 

(d) been employed by, or otherwise associated with, 

an audit firm;”; 

 

(i) for the definition of “public-interest entity” substitute– 

 

““public-interest entity” means– 

 

(a) an entity governed by the law of an EEA State 

whose transferable securities are admitted to 

trading on a regulated market of any EEA State 

within the meaning of point 14 of Article 4(1) of 

Directive 2004/39/EC of the European 

Parliament and of the Council of 21 April 2004;  
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(b) a credit institution as defined in point 1 of 

Article 3(1) of Directive 2013/36/EU of the 

European Parliament and of the Council, other 

than one referred to in Article 2 of that 

Directive;  

 

(c) an insurance undertaking within the meaning of 

Article 2(1) of Directive 91/674/EEC; or  

 

(d) an entity designated by an EEA State as a 

public-interest entity, such as an undertaking that 

is of significant public relevance because of the 

nature of its business, size or number of 

employees;”; 

 

(j) after the definition of “public-interest entity” insert– 

 

““small undertakings” means the undertakings referred to 

in Article 1(1) and Article 3(2) of Directive 

2013/34/EU;”; 

 

(k) for the definition of “statutory audit” substitute– 

 

““statutory audit” means an audit of annual financial 

statements or consolidated financial statements in so 

far as– 

 

(a) required by European Union law; 

 

(b) required by section 258 of the Companies Act 

2014 in respect of a company which is a small 

undertaking within the meaning of Directive 

2013/34/EU; 

 

(c) voluntarily carried out at the request of a small 

undertaking which meet legal requirements in an 

EEA State that are equivalent to those in 

paragraph (b) and where legislation in that State 

defines such an audit as a statutory audit;”; 

 

(l) omit the definitions of “non-EEA audit entity” and “non-EEA 

auditor” and, after the definition of “network”, insert– 
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““non-EEA audit entity” means an entity, regardless of its 

legal form, which carries out audits of the annual or 

consolidated financial statements of a company 

incorporated in a non-EEA State, other than an entity 

which is registered as an audit firm in an EEA State 

as a consequence of approval in accordance with 

Article 3 of the Directive; 

 

“non-EEA auditor” means a natural person who carries out 

audits of the annual or consolidated financial 

statements of a company incorporated in a non-EEA 

State, other than a person who is registered as a 

statutory auditor in an EEA State as a consequence of 

approval in accordance with Articles 3 and 44 of the 

Directive;”; and 

 

(m) omit subsection (2). 

 

  (4)  After section 2 insert– 

 

“Competent authority 

 

2A.(1) The Financial Services Commission established by section 

7 of the Financial Services Commission Act 2007 is 

designated as the competent authority for the purposes of this 

Act, the Directive and the Audit Regulation. 

 

(2) In this Act, “competent authority” means– 

 

(a) in relation to Gibraltar– 

 

(i) the Financial Services Commission; or 

 

(ii) where, in accordance with section 6A of the 

Financial Services Commission Act 2007, the 

Commission arranges for its functions as the 

competent authority to be exercised by its 

Auditors Regulatory Committee, that committee; 

and 

 

(b) in relation to another EEA State– 
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(i) the authority designated by law in that State as 

being responsible for the regulation or oversight 

of statutory auditors and audit firms; or 

 

(ii) where different authorities are responsible for 

different aspects of that regulation or oversight, 

the authority responsible for the aspect referred 

to in a specific section or Article of the 

Directive.”. 

 

  (5)  In section 3 omit subsections (4) and (5). 

 

  (6)  After section 3 insert– 

 

“Recognition of audit firms 

 

3A.(1) By way of derogation from section 3(1), an audit firm 

which is approved in another EEA State shall be entitled to 

perform statutory audits in Gibraltar provided that the key 

audit partner who carries out the statutory audit on behalf of 

the audit firm satisfies the conditions specified in section 

3(3)(a). 

 

(2) An audit firm whose home State is not Gibraltar but that 

wishes to carry out statutory audits in Gibraltar shall register 

with the competent authority in accordance with sections 15 

and 17. 

 

(3) The competent authority shall– 

 

(a) register an audit firm if it is satisfied that the audit 

firm is registered with the competent authority in its 

home State; and 

 

(b) inform the competent authority in the home State of 

the registration of the audit firm. 

 

(4) Where the competent authority intends to rely upon a 

certificate attesting to the registration of the audit firm in its 

home State, the competent authority may require that the 

certificate issued by the competent authority in the home State 

be not more than three months old.”. 
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  (7)  In section 5, for subsection (3) substitute– 

 

“(3) Where the competent authority withdraws approval of a 

statutory auditor or audit firm for any reason, the competent 

authority shall communicate that fact and the reasons for the 

withdrawal to the relevant competent authorities of those host 

States where the statutory auditor or audit firm is also 

registered in accordance with Article 3a, point (c) of Article 

16(1) and point (i) of Article 17(1) of the Directive.”. 

 

  (8)  In section 6, after subsection (2) insert– 

 

“(3) The competent authority shall cooperate with the competent 

authorities designated under Article 32 of the Directive by 

other EEA States with a view to achieving a convergence of 

the requirements set out in subsection (1) and when doing so– 

 

(a) shall take account of developments in auditing and in 

the audit profession and, in particular, convergence 

that has already been achieved by the profession; and 

 

(b) shall cooperate with CEAOB and the competent 

authorities referred to in Article 20 of the Audit 

Regulation in so far as such convergence relates to 

the statutory audit of public interest entities.”. 

 

  (9)  In section 8, in paragraph (a), for sub-paragraph (ix) substitute– 

 

“(ix) international auditing standards as referred to in section 

26;”. 

 

  (10)  In section 10, in subsection (1)– 

 

(a) in subparagraph (a) for “annual accounts, consolidated 

accounts” substitute “annual financial statements, consolidated 

financial statements”; and 

 

(b) in sub-paragraph (b) for “two thirds” substitute “at least two 

thirds”. 

 

  (11)  In section 12, the final subsection is renumbered as subsection (3). 
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  (12)  In section 13 for “penalties as referred to in section 30” substitute 

“sanctions under Part VII.”. 

 

  (13)  For section 14 substitute– 

 

“Approval of statutory auditors from other EEA States. 

 

14.(1) The competent authority shall establish procedures for 

approving statutory auditors who have been approved in other 

EEA States. 

 

(2) Subject to subsection (3), those procedures shall require an 

applicant to pass an aptitude test, which shall be conducted in 

English and test the applicant’s knowledge of the law of 

Gibraltar (which includes the rules of professional conduct) in 

so far as it is relevant to statutory audits. 

 

(3) An aptitude test shall not be required in any case where the 

competent authority is satisfied that the applicant holds a 

professional qualification which has covered the knowledge 

which would be covered by an aptitude test. 

 

(4) The competent authority shall cooperate with the competent 

authorities in other EEA States and with CEAOB, in 

accordance with Article 14(3) of the Directive, with a view to 

achieving the convergence of aptitude test and other 

compensation measure requirements and enhancing their 

transparency and predictability. 

 

(5) In this section “aptitude test” and “compensation measure” 

have the same meaning as in Directive 2005/36/EC of the 

European Parliament and of the Council of 7th September 

2005 on the recognition of professional qualifications.”. 

 

  (14)  In section 15– 

 

(a) in subsection (1) for “with the prior authority of the Minister, 

disapply” substitute “with the prior consent of the Minister, 

derogate from”. 

 

(a) in subsection (3), in paragraph (c)– 

 

(i) for “penalties” substitute “sanctions”; and 
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(ii) for “in section 30” substitute” under Part VII”. 

 

  (15)  In section 17, in subsection (1)– 

 

(a) in sub-paragraph (i)– 

 

(i) for “Member States” substitute “EEA States”; and 

 

(ii) for “numbers.” substitute “numbers; and”; and 

 

(b) after sub-paragraph (i) insert– 

 

‘(j) where applicable, whether the audit firm is registered 

pursuant to section 3A(3).”. 

 

  (16)  In section 18, for subsection (1) substitute– 

 

“(1) A statutory auditor or audit firm shall notify the competent 

authority without undue delay of any change to the 

information in respect of that statutory auditor or audit firm 

which appears in the public register.”. 

 

  (17)  In section 21– 

 

(a) for the heading substitute “Professional ethics and 

scepticism.”; and 

 

(b) after subsection (3) insert– 

 

 “(4) When carrying out a statutory audit, a statutory 

auditor or firm shall maintain professional scepticism 

throughout the audit, recognising the possibility of a 

material misstatement due to facts or behaviour 

indicating irregularities, including fraud or error, 

notwithstanding the statutory auditor's or the audit 

firm's past experience of the honesty and integrity of 

the audited entity's management and of the persons 

charged with its governance.  

 

 (5) The statutory auditor or the audit firm shall maintain 

professional scepticism in particular when reviewing 

management estimates relating to fair values, the 
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impairment of assets, provisions, and future cash flow 

relevant to the entity's ability to continue as a going 

concern.  

 

 (6) For the purposes of this section “professional 

scepticism” means an attitude that includes a 

questioning mind, being alert to conditions which 

may indicate possible misstatement due to error or 

fraud, and a critical assessment of audit evidence.”. 

 

  (18)  For section 22 substitute– 

 

“Independence and objectivity. 

 

22.(1) When carrying out a statutory audit, a statutory auditor or 

audit firm, and any natural person in a position to directly or 

indirectly influence the outcome of the statutory audit, shall be 

independent of the audited entity and not involved in the 

decision-making of the audited entity. 

 

(2) That independence shall be required at least during both– 

 

(a) the period covered by the financial statements to be 

audited; and 

 

(b) the period during which the statutory audit is carried 

out. 

 

(3) A statutory auditor or audit firm shall take all reasonable steps 

to ensure that, when carrying out a statutory audit, the 

statutory auditor’s or audit firm’s independence is not affected 

by any existing or potential conflict of interest or business or 

other direct or indirect relationship involving– 

 

(a) the statutory auditor or the audit firm; and 

 

(b) where appropriate– 

 

(i) its network, managers, auditors or employees; 

 

(ii) any other natural persons whose services are 

placed at the disposal or under the control of the 

statutory auditor or audit firm; or 
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(iii) any person directly or indirectly linked to the 

statutory auditor or audit firm by control. 

 

(4) Statutory auditors and audit firms shall record in the audit 

working papers all significant threats to the statutory auditor’s 

or audit firm’s independence as well as the safeguards applied 

to mitigate those threats. 

 

(5) A statutory auditor or audit firm shall not carry out a statutory 

audit if there is any threat of self-review, self-interest, 

advocacy, familiarity or intimidation created by financial, 

personal, business, employment or other relationships 

between– 

 

(a) the statutory auditor, the audit firm, its network and 

any natural person in a position to influence the 

outcome of the statutory audit; and  

 

(b) the audited entity; 

 

as a result of which an objective, reasonable and informed 

third party, taking into account the safeguards applied, 

would conclude that the statutory auditor's or audit firm's 

independence is compromised. 

 

(6) Statutory auditors and audit firms, their key audit partners, 

employees, other natural persons whose services are placed at 

the disposal or under the control of a statutory auditor or audit 

firm and who are directly involved in statutory audit activities 

and any closely associated persons (within the meaning of 

Article 1(2) of Commission Directive 2004/72/EC) shall not, 

within their area of statutory audit activities– 

 

(a) hold or have a material and direct beneficial interest 

in an audited entity; or  

 

(b) engage in any transaction in any financial instrument 

issued, guaranteed, or otherwise supported by an 

audited entity; 
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other than interests owned indirectly through diversified 

collective investment schemes, including managed funds 

such as pension funds or life insurance. 

 

(7) A person or firm referred to in subsection (6) shall not 

participate in or otherwise influence the outcome of a statutory 

audit of an audited entity if that person or firm— 

 

(a) owns financial instruments of the audited entity, other 

than interests owned indirectly through diversified 

collective investment schemes; 

 

(b) owns financial instruments of any entity related to the 

audited entity, the ownership of which may cause, or 

may be generally perceived as causing, a conflict of 

interest, other than interests owned indirectly through 

diversified collective investment schemes; 

 

(c) has had an employment, business or other relationship 

with the audited entity within the period specified in 

subsection (2) that may cause, or may be generally 

perceived as causing, a conflict of interest. 

 

(8) A person or firm referred to in subsection (6) shall not solicit 

or accept pecuniary and non-pecuniary gifts or favours from 

an audited entity or any entity related to an audited entity 

unless an objective, reasonable and informed third party would 

consider the value of any gift or favour as being trivial or 

inconsequential. 

 

(9) If, during the period covered by its financial statements, an 

audited entity is acquired by, merges with, or acquires another 

entity, the statutory auditor or the audit firm shall– 

 

(a) identify and evaluate any current or recent interests or 

relationships (including any non-audit services 

provided to that entity) which, taking into account 

available safeguards, could compromise the auditor's 

independence and ability to continue with the 

statutory audit after the effective date of the merger or 

acquisition; and 
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(b) as soon as possible, and in any event within three 

months,  

 

(i) take all such steps as may be necessary to 

terminate any current interest or relationship that 

would compromise its independence; and 

 

(ii) where possible, adopt safeguards to minimise 

any threat to its independence arising from a 

prior or current interest or relationship.”. 

 

  (19)  After section 22 insert– 

 

“Employment by audited entities of former audit personnel. 

 

22A.(1) A statutory auditor or a key audit partner who carries out a 

statutory audit on behalf of an audit firm shall not take up a 

relevant role in relation to the audited entity before– 

 

(a) at least one year has elapsed since he or she ceased to 

act as a statutory auditor or key audit partner in 

connection with the audit engagement; or 

 

(b) in the case of the statutory audit of a public-interest 

entity, at least two years have elapsed since he or she 

ceased to do so. 

 

(2) A natural person who is personally approved as a statutory 

auditor and– 

 

(a) who is an employee or partner (other than key audit 

partner) of a statutory auditor or audit firm carrying 

out a statutory audit; or 

 

(b) whose services are placed at the disposal or under the 

control of such a statutory auditor or audit firm; 

 

shall not take up a relevant role in relation to the audited entity 

before at least one year has elapsed since he or she was directly 

involved in the statutory audit engagement. 

 

(3) In this section a “relevant role” means– 
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(a) a key management position in the audited entity;  

 

(b) being a member of the audited entity’s audit 

committee or, where such a committee does not exist, 

of the body performing equivalent functions to an 

audit committee; or 

 

(c) being a non-executive member of the administrative 

body or a member of the supervisory body of the 

audited entity. 

 

Preparation for the statutory audit and assessment of threats to 

independence 

 

22B.(1) A statutory auditor or audit firm, before accepting or 

continuing a statutory audit engagement, shall assess and 

record whether– 

 

(a) the statutory auditor or audit firm complies with the 

requirements of section 22; 

 

(b) there are threats to the statutory auditor’s or audit 

firm’s independence and the safeguards applied to 

mitigate those threats; 

 

(c) the statutory auditor or audit firm has the competent 

employees, time and resources needed in order to 

carry out the statutory audit in an appropriate manner; 

and 

 

(d) in the case of an audit firm, the key audit partner is 

approved as a statutory auditor in the EEA State 

requiring the statutory audit.”. 

 

  (20)  In section 23– 

 

(a) for subsection (2) substitute– 

 

 “(2) The duty of confidentiality and professional secrecy 

referred to in subsection (1) shall not impede the 

enforcement of the provisions of this Act or the Audit 

Regulation.”; 
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(b) for subsection (3) substitute– 

 

 “(3) Where a statutory auditor or audit firm is replaced by 

another statutory auditor or audit firm, the former 

statutory auditor or audit firm shall provide the 

incoming statutory auditor or audit firm with access 

to all relevant information concerning the audited 

entity and the most recent audit of that entity.”;  

 

(c) after subsection (4) insert– 

 

 “(5) Where a statutory auditor or audit firm carries out a 

statutory audit of an undertaking which is part of a 

group whose parent undertaking is situated in a non-

EEA State, the duty of confidentiality and 

professional secrecy referred to in subsection (1) shall 

not impede the transfer by the statutory auditor or 

audit firm of relevant documents concerning the audit 

work it has performed to the group auditor situated in 

a non-EEA State, if those documents are necessary 

for the performance of the audit of consolidated 

financial statements of the parent undertaking. 

 

 (6) A statutory auditor or audit firm that carries out the 

statutory audit of an undertaking which has issued 

securities in a non-EEA State or which forms part of a 

group issuing statutory consolidated financial 

statements in a non-EEA State, may only transfer the 

audit working papers or other documents relating to 

the audit of that entity which the statutory auditor or 

audit firm holds to the competent authorities in the 

relevant non-EEA State under the conditions set out 

in section 48.  

 

 (7) The transfer of information to a group auditor situated 

in a non-EEA State shall comply with the Data 

Protection Act 2004.”. 

 

  (21)  After section 24 insert– 

 

“Internal organisation of statutory auditors and audit firms. 
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24A.(1) A statutory auditor or audit firm shall comply with the 

following organisational requirements– 

 

(a) an audit firm shall establish appropriate policies and 

procedures to ensure that its owners or shareholders, 

as well as the members of the administrative, 

management and supervisory bodies of the firm, or of 

an affiliate firm, do not intervene in the carrying-out 

of a statutory audit in any way which jeopardises the 

independence and objectivity of the statutory auditor 

who carries out the statutory audit on behalf of the 

audit firm;  

 

(b) a statutory auditor or an audit firm shall have sound 

administrative and accounting procedures, internal 

quality control mechanisms, effective procedures for 

risk assessment, and effective control and safeguard 

arrangements for information processing systems and 

those internal quality control mechanisms shall be 

designed to secure compliance with decisions and 

procedures at all levels of the audit firm or of the 

working structure of the statutory auditor; 

 

(c) a statutory auditor or an audit firm shall establish 

appropriate policies and procedures to ensure that– 

 

(i) the statutory auditor’s or audit firm’s employees; 

and  

 

(ii) any other natural persons whose services are 

placed at the disposal or are under the control of 

the statutory auditor or audit firm;  

 

and who are directly involved in the statutory audit 

activities, have appropriate knowledge and experience 

for the duties assigned;  

 

(d) a statutory auditor or an audit firm shall establish 

appropriate policies and procedures to ensure that 

outsourcing of important audit functions is not 

undertaken in such a way as to impair the quality of 

the statutory auditor's or the audit firm's internal 

quality control and the ability of the competent 
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authorities to supervise the statutory auditor's or the 

audit firm's compliance with the obligations laid 

down in this Act and, where applicable, the Audit 

Regulation; 

 

(e) a statutory auditor or an audit firm shall establish 

appropriate and effective organisational and 

administrative arrangements to prevent, identify, 

eliminate or manage and disclose any threats to their 

independence as referred to in sections 22, 22A and 

22B;  

 

(f) a statutory auditor or an audit firm shall establish 

appropriate policies and procedures for carrying out 

statutory audits, coaching, supervising and reviewing 

employees’ activities and organising the structure of 

the audit file referred to in section 24B(6) to (8); 

 

(g) a statutory auditor or an audit firm shall establish an 

internal quality control system to ensure the quality of 

the statutory audit and– 

 

(i) the quality control system shall at least cover the 

policies and procedures described in paragraph 

(f); and 

 

(ii) in the case of an audit firm, responsibility for the 

internal quality control system shall lie with a 

person who is qualified as a statutory auditor; 

 

(h) a statutory auditor or an audit firm shall use 

appropriate systems, resources and procedures to 

ensure continuity and regularity in the carrying out of 

statutory audit activities; 

 

(i) a statutory auditor or audit firm shall establish 

appropriate and effective organisational and 

administrative arrangements for dealing with and 

recording incidents which have, or may have, serious 

consequences for the integrity of statutory audit 

activities; 
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(j) a statutory auditor or audit firm shall have in place 

adequate remuneration policies, including profit-

sharing policies, providing sufficient performance 

incentives to secure audit quality and, in particular, 

the amount of revenue that the statutory auditor or the 

audit firm derives from providing non-audit services 

to the audited entity shall not form part of the 

performance evaluation and remuneration of any 

person involved in, or able to influence the carrying 

out of, the audit;  

 

(k) a statutory auditor or audit firm shall– 

 

(i) monitor and evaluate the adequacy and 

effectiveness of the systems, internal quality 

control mechanisms and arrangements 

established in accordance with this Act and, 

where applicable, the Audit Regulation and take 

appropriate measures to address any 

deficiencies; and 

 

(ii) in particular, carry out an annual evaluation of 

the internal quality control system, referred to in 

paragraph (g) and keep a record of the findings 

of that evaluation and any proposed measure to 

modify the internal quality control system.  

 

(2) Statutory auditors and audit firms shall record the policies and 

procedures they establish in accordance with subsection (1)(a) 

and communicate them to their employees. 

 

(3) In complying with subsection (1), a statutory auditor or audit 

firm shall– 

 

(a) consider the scale and complexity of the statutory 

auditor or audit firm activities; and  

 

(b) be able to demonstrate to the competent authority that 

the policies and procedures designed to achieve such 

compliance are appropriate given that scale and 

complexity. 
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(4) Any outsourcing of audit functions as provided for in 

subsection (1)(d) shall not affect the responsibility of the 

statutory auditor or the audit firm towards the audited entity.  

 

Organisation of the work. 

 

24B.(1) When an audit firm carries out a statutory audit, it shall– 

 

(a) designate at least one key audit partner– 

 

(i) who has been selected on the basis of the main 

criteria of securing audit quality, independence 

and competence; and 

 

(ii) who shall be actively involved in carrying-out 

the statutory audit; 

 

(b) provide the key audit partner– 

 

(i) with sufficient resources to carry out the key 

audit partner’s duties appropriately; and 

 

(ii) with personnel that have the necessary 

competence and capabilities to assist the key 

audit partner to do so. 

 

(2) When carrying out a statutory audit, a statutory auditor shall 

devote sufficient time to the engagement and assign sufficient 

resources to enable the statutory auditor’s duties to be carried 

out appropriately. 

 

(3) A statutory auditor or audit firm shall– 

 

(a) keep records of– 

 

(i) any breach of this Act and, where applicable, the 

Audit Regulation; and 

 

(ii) the consequence of any breach, including any 

measures taken to address it and to modify their 

internal quality control system; and 
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(b) prepare an annual report containing an overview of 

any such measures taken and shall communicate that 

report internally. 

 

(4) A statutory auditor or audit firm shall keep records of— 

 

(a) any request for advice made to an external expert; and 

 

(b) the advice received in response to the request. 

 

(5) A statutory auditor or audit firm shall maintain a client account 

record, which shall include the following data for each audit 

client– 

 

(a) the name, the address and the place of business;  

 

(b)  in the case of an audit firm, the name of the key audit 

partner; and 

 

(c) the fees charged for the statutory audit and the fees 

charged for other services in any financial year. 

 

(6) A statutory auditor or audit firm shall create an audit file for 

each statutory audit.  

 

(7) A statutory auditor or the audit firm shall– 

 

(a) record at least the information required by section 

22B and, where applicable, Articles 6 to 8 of the 

Audit Regulation.  

 

(b) retain any other data and documents that are of 

importance– 

 

(i) in support of the report referred to in section 28 

and, where applicable, Articles 10 and 11 of the 

Audit Regulation; and 

 

(ii) for monitoring compliance with this Act and 

other applicable legal requirements. 
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(8) An audit file shall be closed no later than 60 days after the date 

of signature of the audit report referred to section 28 and, 

where applicable, Article 10 of the Audit Regulation. 

 

(9) A statutory auditor or audit firm shall keep records of any 

complaints made in writing about the performance of any 

statutory audits carried out by the statutory auditor or audit 

firm.”. 

 

  (22)  After section 25 insert– 

 

Scope of the statutory audit. 

 

25A.(1) The scope of a statutory audit shall not include assurance 

on the future viability of the audited entity or on the efficiency 

or effectiveness with which the management or administrative 

body has conducted or will conduct the affairs of the entity. 

 

(2) Subsection (1) applies without limiting– 

 

(a) the reporting requirements referred to in section 28; 

and 

 

(b) where applicable, Articles 10 and 11 of the Audit 

Regulation,  

 

  (23)  For section 26 substitute– 

 

“Auditing standards. 

 

26.(1) Statutory auditors and audit firms shall carry out statutory 

audits in compliance with international auditing standards 

adopted by the European Commission in accordance with 

Article 26(3) of the Directive.  

 

(2) In this section “international auditing standards” means 

International Standards on Auditing (ISAs), International 

Standard on Quality Control (ISQC-1) and other related 

Standards issued by the International Federation of 

Accountants (IFAC) through the International Auditing and 

Assurance Standards Board (IAASB), in so far as they are 

relevant to the statutory audit.”. 
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  (24)  For section 27 substitute– 

 

“Statutory audits of consolidated financial statements. 

 

27.(1) Where a statutory audit of the consolidated financial 

statements of a group of undertakings is carried out– 

 

(a) in relation to the consolidated financial statements, 

the group auditor bears the full responsibility for the 

audit report referred to in section 28 and, where 

applicable, Article 10 of the Audit Regulation and for 

any additional report to the audit committee referred 

to in Article 11 of that Regulation; 

 

(b) the group auditor shall evaluate the audit work 

performed by any other auditor for the purpose of the 

group audit, and record the nature, timing and extent 

of the work performed by that auditor, including, 

where applicable, the group auditor's review of 

relevant parts of that auditor’s audit documentation;  

 

(c) the group auditor shall review the audit work 

performed by any other auditor for the purpose of the 

group audit and make a record of that review. 

 

(2) The documents retained by the group auditor shall be such as 

to enable the relevant competent authority to review the work 

of the group auditor. 

 

(3) For the purposes of subsection (1)(c), the group auditor shall 

request the agreement of any other auditor to the transfer of 

relevant documentation during the conduct of the audit of 

consolidated financial statements, as a condition of the 

reliance by the group auditor on the work of that auditor. 

 

(4) Where the group auditor is unable to comply with subsection 

(1)(c), the group auditor shall– 

 

(a) take appropriate measures, including carrying out 

additional statutory audit work (directly or by means 

of outsourcing) in the relevant subsidiary; and  

 

(b) inform the relevant competent authority.  
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(5) Where the group auditor is subject to a quality assurance 

review or an investigation concerning the statutory audit of the 

consolidated financial statements of a group of undertakings, 

the group auditor shall make available to the competent 

authority upon request the relevant documentation which the 

group auditor retains concerning the audit work performed by 

any other auditor for the purpose of the group audit, including 

any working papers relevant to the group audit. 

 

(6) The competent authority may request additional 

documentation on the audit work performed by a statutory 

auditor or audit firm for the purpose of the group audit from 

the relevant competent authority in another EEA State in 

accordance with section 36. 

 

(7) Where a parent undertaking or subsidiary undertaking of a 

group of undertakings is audited by a non-EEA auditor or non-

EEA audit entity, the competent authority may request 

additional documentation on the audit work performed by that 

auditor or audit entity from the competent authority in the 

relevant non-EEA State through the working arrangements 

referred to in section 48. 

 

(8) Where a parent undertaking or subsidiary undertaking of a 

group of undertakings is audited by a non-EEA auditor or non-

EEA audit entity that has no working arrangements of the kind 

referred to in section 48, the group auditor shall, when 

requested, also be responsible for ensuring proper delivery of 

the additional documentation of the audit work performed by 

that non-EEA auditor or non-EEA audit entity, including the 

working papers relevant to the group audit.  

 

(9) In order to ensure such delivery, the group auditor shall– 

 

(a) retain a copy of such documentation; 

 

(b) agree with the auditor or audit entity that the group 

auditor is to be given unrestricted access to such 

documentation upon request; or  

 

(c) take other appropriate action.  
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(10) Where audit working papers cannot, for legal or other reasons, 

be passed from a non-EEA State to the group auditor, the 

documentation retained by the group auditor shall include– 

 

(a) evidence that the group auditor has undertaken the 

appropriate procedures in order to gain access to the 

audit documentation, and  

 

(b) in the case of impediments other than legal ones 

arising from the legislation of the non-EEA State 

concerned, evidence supporting the existence of such 

impediments.”.  

 

  (25)  For section 28 substitute– 

 

“Audit reporting.  

 

28.(1) Statutory auditors and audit firms shall present the results 

of a statutory audit in an audit report, which shall be prepared 

in accordance with the requirements of auditing standards 

adopted in accordance with section 26 or Article 26 of the 

Directive. 

 

(2) An audit report shall be in writing and shall– 

 

(a) identify the entity whose annual or consolidated 

financial statements are the subject of the statutory 

audit; specify the annual or consolidated financial 

statements and the date and period they cover; and 

identify the financial reporting framework that has 

been applied in their preparation;  

 

(b) include a description of the scope of the statutory 

audit which shall, as a minimum, identify the auditing 

standards in accordance with which the statutory 

audit was conducted;  

 

(c) include an audit opinion, which shall be unqualified, 

qualified or an adverse opinion and shall state clearly 

the opinion of the statutory auditor or audit firm as 

to– 
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(i) whether the annual financial statements give a 

true and fair view in accordance with the 

relevant financial reporting framework; and, 

 

(ii) where appropriate, whether the annual financial 

statements comply with statutory requirements; 

 

 or a disclaimer of opinion, if the statutory auditor or 

audit firm is unable to express an audit opinion;  

 

(d) refer to any other matters to which the statutory 

auditor or the audit firm draws attention by way of 

emphasis without qualifying the audit opinion;  

 

(e) include an opinion and statement, both of which shall 

be based on the work undertaken in the course of the 

audit, referred to in the second subparagraph of 

Article 34(1) of Directive 2013/34/EU;  

 

(f) provide a statement on any material uncertainty 

relating to events or conditions that may cast 

significant doubt about the entity's ability to continue 

as a going concern;  

 

(g) identify the place of establishment of the statutory 

auditor or audit firm. 

 

(3) Where a statutory audit is carried out by more than one 

statutory auditor or audit firm, the statutory auditors or audit 

firms shall– 

 

(a) agree on the results of the audit and submit a joint 

report and opinion; or 

 

(b) in the case of disagreement, each submit an opinion 

as a separate paragraph of the audit report and state 

the reason for the disagreement. 

 

(4) An audit report shall be signed and dated by the statutory 

auditor and, where the audit was carried out by an audit firm, 

shall at least be signed by the statutory auditor who carried it 

out on behalf of the firm. 
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(5) Where more than one statutory auditor or audit firm has been 

engaged simultaneously, any audit report shall be signed by all 

of the statutory auditors or at least by the statutory auditors 

who carried out the statutory audit on behalf of each of the 

audit firms.  

 

(6) Exceptionally, the competent authority may permit an audit 

report not to include the signatures required by subsection (4) 

or (5) where– 

 

(a) the names of the persons involved are known to the 

competent authority; and 

 

(b) the competent authority is satisfied that public 

disclosure could lead to an imminent and significant 

threat to the personal security of any person. 

 

(7) The report of the statutory auditor or the audit firm on the 

consolidated financial statements shall comply with the 

requirements in subsections (1) to (5) and, in reporting on the 

consistency of the management report and financial statements 

as required by subsection (2)(e), the statutory auditor or audit 

firm shall consider the consolidated financial statements and 

the consolidated management report.  

 

(8) Where the annual financial statements of the parent 

undertaking are attached to the consolidated financial 

statements, the reports of the statutory auditors or audit firms 

required by this section may be combined.”. 

 

  (26)  In section 29– 

 

(a) in subsection (1)– 

 

(i) in the opening words, for “The competent authority” 

substitute “Subject to subsection (5), the competent 

authority”; 

 

(ii) in paragraph (a) omit “as provided for in Part VIII”; 

 

(iii) in paragraph (e), in both places where it occurs, for 

“experts” substitute “reviewers”; 
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(iv) for paragraph (h) substitute– 

 

“(h) quality assurance controls shall take place based 

upon an analysis of risk and, in the case of statutory 

auditors and audit firms carrying out statutory audits 

required by European Union law, at least every six 

years;”; 

  

(v) after paragraph (j) insert– 

 

“(k) quality assurance controls shall be appropriate and 

proportionate to the scale and complexity of the 

activity of the reviewed statutory auditor or audit 

firm.”; 

 

(b) in subsection (2) for “shall be subject to the system of 

disciplinary actions or penalties referred to in section 30” 

substitute “may be subject to the sanctions under Part VII”; 

 

(c) after subsection (2) insert– 

 

“(3) For the purpose of subsection (1)(e) at least the following 

criteria shall apply to the selection of reviewers– 

 

(a) reviewers shall have appropriate professional 

education and relevant experience in statutory 

audit and financial reporting combined with 

specific training on quality assurance reviews; 

 

(b) a person shall not be allowed to act as an 

reviewer in a quality assurance control 

assignment in respect of a statutory auditor or 

audit firm until at least three years have elapsed 

since that person ceased to be a partner or an 

employee of, or otherwise associated with, that 

statutory auditor or audit firm; 

 

(c) reviewers shall declare that there are no 

conflicts of interest between them and the 

statutory auditor and the audit firm to be 

reviewed. 

 



GIBRALTAR GAZETTE, No 4272, Thursday 16 June, 2016 

 

 1556

(4) For the purpose of subsection (1)(k) the competent authority, 

when undertaking quality assurance controls in respect of the 

statutory audits of annual or consolidated financial statements 

of medium-sized and small undertakings, shall take account of 

the fact that the auditing standards adopted in accordance with 

Article 26 of the Directive are designed to be applied in a 

manner that is proportionate to the scale and complexity of the 

business of the audited entity. 

 

(5) This section shall only apply to the statutory audit of annual 

and consolidated financial statements of public-interest entities 

to the extent required by the Audit Regulation.”. 

 

  (27)  For Part VII substitute– 

 

“PART VII 

INVESTIGATIONS AND SANCTIONS  

 

Investigative capability. 

 

30.  The competent authority shall establish and maintain effective 

systems for the detection, correction and prevention of the 

inadequate execution of statutory audits. 

 

Sanctioning powers. 

 

30A.(1)  The competent authority may take the actions specified in 

this Part where it is satisfied that a default has occurred. 

 

  (2)  In this Part “default” means breach of a provision of this Act 

or the Audit Regulation. 

 

Public statement. 

 

30B. The competent authority may publish on its website a 

statement specifying– 

 

(a) the nature of the default; and 

 

(b) the identity of the person who has committed it. 
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Cease and desist order. 

 

30C.  The competent authority may order a person– 

 

(a) to cease any conduct which constitutes a default; and 

 

(b) to desist from any repetition of that conduct. 

 

Non-compliance declaration. 

 

30D.  The competent authority may declare that an audit report does 

not meet the requirements of section 28 or, where applicable, 

Article 10 of the Audit Regulation. 

 

Prohibition order. 

 

30E.(1) The competent authority may by order (“a prohibition 

order”) prohibit– 

 

(a) a specified statutory auditor, audit firm or key audit 

partner from carrying out statutory audits or signing 

audit reports; or 

 

(b) a specified member of an audit firm or of the 

administrative or management body of a public-interest 

entity from exercising functions in audit firms or public-

interest entities. 

 

(2) A prohibition order must specify– 

 

(a) the period during which it applies (which must not 

exceed three years); and 

 

(b) the functions which it prohibits. 

 

Suspension or withdrawal, etc. of approval or registration. 

 

30F.(1) The competent authority may– 

 

(a) suspend or withdraw an approval granted to a statutory 

auditor or audit firm under Part II or section 45; or 
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(b) suspend or revoke registration granted to a non-EEA 

auditor or non-EEA audit entity under Part XI. 

 

(2) A suspension under subsection (1)(a) or (b) must specify the 

period during which it applies, which must not exceed 18 months. 

 

(3) This section applies without limiting section 5 and notice of a 

withdrawal of approval under subsection (1)(a) must be given to 

any relevant competent authority in accordance with section 5(3). 

 

Civil penalties. 

 

30G.(1) The competent authority may impose a penalty not 

exceeding– 

 

(a) in the case of a legal person, £250,000; or 

 

(b) in the case of a natural person, £125,000. 

 

(2) A penalty imposed under subsection (1) may be enforced in 

the same manner as if it were a civil debt owed to the 

competent authority. 

 

Effective application of sanctions. 

 

30H.(1) In determining the type and level of any sanction, the 

competent authority must take into account all relevant 

circumstances, including where appropriate– 

 

(a) the gravity and the duration of the default; 

 

(b) the degree of responsibility of the responsible person; 

 

(c) the financial strength of the responsible person, for 

example as indicated by the responsible undertaking’s 

total turnover or the responsible person’s annual income; 

 

(d) in so far as they can be determined, the profits gained or 

losses avoided by the responsible person; 

 

(e) the level of cooperation with the competent authority by 

the responsible person; 
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(f) previous defaults by the responsible person. 

 

Warning notices. 

 

30I.(1) Before taking action in respect of a person under this Part 

the competent authority must give the person a warning notice, 

stating the action proposed and the reasons for it. 

 

(2) Subsection (1) does not apply if the competent authority is 

satisfied that a warning notice– 

 

(a) cannot be given because of urgency; 

 

(b) should not be given because of the risk that steps would 

be taken to undermine the effectiveness of the action to 

be taken; or 

 

(c) is superfluous having regard to the need to give notice of 

legal proceedings or for some other reason. 

 

(3) A warning notice– 

 

(a) must give the recipient not less than 14 days to make 

representations; and 

 

(b) must specify a period within which the recipient may 

decide whether to make oral representations. 

 

(4) The period for making representations may be extended by the 

competent authority. 

 

Decision notices. 

 

30J.(1) This section applies where the competent authority has– 

 

(a) issued a warning notice; or  

 

(b) dispensed with the requirement to give a warning notice 

in accordance with section 30I(2). 

 

(2) After considering any representations made in accordance with 

section 30I the competent authority must issue— 
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(a) a decision notice stating that the competent authority will 

take the action specified in the warning notice; 

 

(b) a discontinuance notice stating that the competent 

authority does not propose to take that action; or 

 

(c) a combined notice consisting of a decision notice stating 

that the competent authority will take certain action 

specified in the warning notice and a discontinuance 

notice in respect of the remaining action. 

 

(3) A decision notice takes effect, and the specified action may be 

taken– 

 

(a) at the end of the period for bringing an appeal if no 

appeal is brought; or 

 

(b) when any appeal is finally determined or withdrawn. 

 

Interim orders. 

 

30K. The competent authority may apply to the Supreme Court for 

permission to take action under this Part where a decision 

notice has been given and has not yet taken effect (whether or 

not a warning notice has been given). 

 

Publication of enforcement action. 

 

30L.(1) This section applies where the competent authority has 

taken action under this Part in respect of a default. 

 

(2) The competent authority must publish on its official website 

details of any action taken in respect of a person under this 

Part without undue delay after that person is informed of that 

action. 

 

(3) The competent authority must publish details on an 

anonymous basis, in a manner which accords with any other 

law, in any of the following circumstances– 

 

(a) where the action is taken in respect of a natural person 

and, following an obligatory prior assessment, 
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publication of personal data is found to be 

disproportionate; 

 

(b) where publication would jeopardise the stability of 

financial markets or an ongoing criminal investigation; 

 

(c) where publication would cause, insofar as can be 

determined, disproportionate damage to the institution or 

natural person involved. 

 

(4) Alternatively, where the circumstances in subsection (3) are 

likely to cease within a reasonable time, publication under 

subsection (2) may be postponed for that period of time. 

 

(5) Subsection (2) does not apply while an appeal could be 

brought or is pending. 

 

(6) Despite subsection (5), the competent authority may apply to 

the Supreme Court for permission to publish a decision notice 

pending an appeal or the outcome of an appeal; and following 

publication under this subsection the competent authority 

must, without undue delay, also publish on its website 

information on the status and outcome of any appeal. 

 

(7) The competent authority shall ensure that any publication in 

accordance with this section is of proportionate duration and 

remains on the competent authority’s website for a minimum 

of five years after all rights of appeal have been exhausted or 

have expired; but that personal data is only retained on the 

website for so long as is necessary, in accordance with the 

Data Protection Act 2004. 

 

Restoration. 

 

30M.(1) A person whose– 

 

(a) approval under Part II or section 45 as a statutory auditor 

or audit firm has been suspended or withdrawn; or 

 

(b) registration under Part XI as a non-EEA auditor or non 

EEA-audit entity has been suspended or revoked; 
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may apply to the competent authority for the suspension, withdrawal 

or revocation to be rescinded and, in consequence, for the 

person’s name to be restored to the public register. 

 

(2) The competent authority, in its discretion, may either allow or 

refuse an application under this section. 

 

Appeals. 

 

31.(1) A person who is the subject of any of the decisions in 

subsection (2) may appeal against that decision to the Supreme 

Court. 

 

(2) Those decisions are a decision by the competent authority to– 

 

(a) refuse an application for approval under Part II or section 

45; 

 

(b) refuse an application for registration under Part XI; 

 

(c) withdraw approval under section 5; 

 

(d) refuse an application for restoration under section 30M; 

and 

 

(e) issue a decision notice under this Part. 

 

(3) An appeal under this section shall be made within 28 days 

beginning with the date on which notice of the decision is 

served. 

 

(4) On an appeal under this section the Supreme Court may– 

 

(a) dismiss the appeal; 

 

(b) allow the appeal and quash the decision appealed 

against; 

 

(c) substitute for the decision appealed against any other 

decision which the competent authority could have 

made; or 
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(d) remit the case to the competent authority for disposal in 

accordance with the directions of the court; 

 

and may make such order as to costs as it thinks fit. 

 

(5) The Chief Justice may make rules of court governing appeals 

under this section. 

 

Reporting of breaches. 

 

32.(1) The competent authority shall establish appropriate 

arrangements for the reporting of breaches of this Act or the 

Audit Regulation to the competent authority by any person. 

 

(2) The arrangements established under subsection (1) shall 

include– 

 

(a) specific procedures for the receipt and investigation of 

reported breaches; 

 

(b) arrangements which accord with the Data Protection Act 

2004 for the protection of the personal data of— 

 

(i) the person who reports a breach; and  

 

(ii) any natural person who is allegedly responsible for 

a breach; 

 

(c) appropriate procedures to ensure that a person who is 

accused of a breach— 

 

(i) has the right to present a defence and be heard 

before any decision is reached concerning that 

alleged breach; and  

 

(ii) is informed of the right to appeal under section 31 

in the event that the person is found to have 

committed a breach. 

 

(3) Audit firms shall establish appropriate procedures for their 

employees to report potential or actual breaches of this Act or 

the Audit Regulation internally through a specific channel. 
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Exchange of information. 

 

32A.(1) The competent authority shall– 

 

(a) immediately inform CEAOB of any prohibition order 

imposed under section 30E; and 

 

(b) provide CEAOB annually with aggregated information 

regarding all administrative measures and sanctions 

imposed under this Part.”. 

 

  (28)  In section 33– 

 

 (a) in subsection (1), in the second place where it occurs, 

for “public oversight” substitute “effective public 

oversight”; 

 

 (b) for subsection (3) substitute– 

 

 “(3) Subject to subsection (3A), the competent 

authority shall be governed by non-practitioners 

who are knowledgeable in the areas relevant to 

statutory audit, appointed following selection in 

accordance with an independent and transparent 

nomination procedure. 

 

 (3A) Where, in accordance with section 6A of the 

Financial Services Commission Act 2007, the 

Financial Services Commission arranges for its 

functions as the competent authority to be 

exercised by its Auditors Regulatory Committee, 

subsection (3) shall apply to that committee 

rather than the Commission as a whole. 

 

 (3B) The competent authority may engage 

practitioners to carry out specific tasks and may 

also be assisted by experts when this is essential 

for the proper fulfilment of its tasks, but such 

practitioners and experts shall not be involved in 

any decision-making of the competent 

authority.”; 

 

 (c) for subsection (4) substitute– 
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“(4) Without limiting subsection (1), the competent authority shall 

have the ultimate responsibility for the oversight of– 

 

(a) the approval and registration of statutory auditors and 

audit firms; 

 

(b) the adoption of standards on professional ethics, 

internal quality control of audit firms and auditing; 

 

(c) continuing education;  

 

(d) quality assurance systems; and 

 

(e) investigative and administrative disciplinary 

systems.”; 

 

(d) for subsections (5) to (7) substitute– 

 

 “(5) The competent authority shall have the right, where 

necessary, to initiate and conduct investigations in 

relation to statutory auditors and audit firms and the 

right to take appropriate action.  

 

 (6) Where the competent authority engages an expert to 

carry out a specific assignment, it shall ensure that– 

 

 (a) there is no conflict of interest between the expert 

and the statutory auditor or audit firm in 

question; and 

 

  (b) the expert meets the requirements of 

section 29(3)(a).  

 

(7) The competent authority shall be organised in a manner that 

avoids conflicts of interests and shall carry out its duties in a 

transparent manner, including by the publication of annual 

work programmes and activity reports. 

 

(8) The Minister shall ensure that the competent authority is 

adequately funded and has adequate resources to initiate and 

conduct investigations in accordance with subsection (5) and 
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that those funding arrangements are secure and free from any 

undue influence by statutory auditors or audit firms.”. 

 

  (29)  In section 35, for subsections (2) and (3) substitute– 

 

“(2) Without limiting subsection (1), where an audit firm approved 

in another EEA State performs audit services in Gibraltar 

based upon recognition under section 3A, it shall be subject to 

quality assurance review in its home State and oversight in 

Gibraltar of any audit carried out there. 

 

(3) Where a statutory audit of consolidated financial statements is 

to be carried out under the Companies Act 2014, no additional 

requirements concerning registration, quality assurance 

review, auditing standards, professional ethics and 

independence may be imposed on a statutory auditor or audit 

firm carrying out a statutory audit of a subsidiary established 

in another EEA State. 

 

(4) Where a company whose securities are traded on a regulated 

market in Gibraltar does not have its registered office in 

Gibraltar, neither the Minister nor the competent authority 

may impose any additional requirements in relation to the 

statutory audit concerning registration, quality assurance 

review, auditing standards, professional ethics and 

independence on a statutory auditor or audit firm carrying out 

the statutory audit of the annual or consolidated financial 

statements of that company. 

 

(5) A statutory auditor or audit firm that is registered in 

accordance with section 3 or 45 and provides audit reports of 

the kind referred to in section 46(1) shall be subject to the 

competent authority’s systems of oversight, quality assurance 

and investigation and sanctions.”.  

 

  (30)  In section 36– 

 

(a) for subsection (1) substitute– 

 

 “(1) The competent authority, whenever necessary for the 

purpose of carrying out its responsibilities under this 

Act or the Audit Regulation, shall cooperate with and 

assist the competent authorities in other EEA States 
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and the relevant European Supervisory Authorities in 

matters falling within the scope of this Act or that 

Regulation and, in particular, shall exchange 

information and cooperate in investigations related to 

the carrying-out of statutory audits.”; 

 

(b) in subsection (3) for “subject.” substitute “subject; and that 

obligation of professional secrecy shall also apply to any 

person to whom the competent authorities have delegated any 

task for any purpose set out in this Act or the Directive.’;  

 

(c) in subsection (5)– 

 

(i) in the opening words for “shall” substitute “may”; 

 

(ii) for paragraph (b) substitute– 

 

“(b) judicial proceedings have already been initiated in 

Gibraltar in respect of the same actions and against 

the same person; or”; 

 

(iii) for paragraph (c) substitute– 

 

“(c) final judgment has already been passed in Gibraltar 

in respect of the same actions and on the same 

person.”; 

 

(d) for subsection (6) substitute– 

 

 “(6) Without prejudice to the obligations to which they are 

subject in judicial proceedings, when receiving 

information pursuant to a request for assistance the 

competent authority and European Supervisory 

Authorities may use it only for the exercise of their 

functions within the scope of this Act, the Directive 

or the Audit Regulation and in the context of 

administrative or judicial proceedings specifically 

related to the exercise of those functions.”; 

 

(e) in subsection (10)– 

 

(i) delete the words “the Minister certifies that”; 
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(ii) in paragraph (a) before the words “such an investigation” 

insert “the Minister certifies that”; 

 

(iii) in paragraph (b) for the words “respect of the same 

actions and against the same persons in Gibraltar” 

substitute “Gibraltar in respect of the same actions and 

against the same person”; and 

 

(iv) in paragraph (c) for the words “respect of the same 

actions on such persons in Gibraltar” substitute 

“Gibraltar in respect of the same actions and on the same 

person”. 

 

  (31)  In section 38, after subsection (2) insert– 

 

“(3) Any term in a contract which restricts the choice of auditor 

under subsection (1) by a general meeting of shareholders or 

members of an audited entity to certain categories or lists of 

statutory auditors or audit firms shall have no effect.”. 

 

  (32)  In section 39, for subsection (3) substitute– 

 

“(3) In the case of a statutory audit of a public-interest entity, 

where there are proper grounds for doing so, a petition for the 

dismissal of the statutory auditor or audit firm may be 

presented to the Supreme Court by– 

 

(a) shareholders representing 5% or more of the voting 

rights or share capital;  

 

(b) persons representing 5% or more of the equivalent 

rights in an entity without shareholders; or 

 

(c) the competent authority. 

 

(4) Nothing in the Companies Act 2014 limits the operation of this 

Part.”. 

 

 

  (33)  For Part X substitute– 
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“PART X 

AUDIT COMMITTEE 

 

Audit committee. 

 

40.(1) A public-interest entity shall have an audit committee 

which– 

 

(a) shall be either– 

 

(i) a stand-alone committee; or 

 

(ii) a committee of its administrative body or 

supervisory body; 

 

(b) comprises any of the following– 

 

(i) non-executive members of the administrative body; 

 

(ii) members of the supervisory body; and 

 

(iii) members appointed by a general meeting of its 

shareholders or an equivalent body for entities 

without shareholders. 

 

(2) The members of an audit committee as a whole shall have 

competence relevant to the sector in which the public-interest 

entity is operating and– 

 

(a) at least one member shall have competence in accounting 

or auditing; 

 

(b) a majority of the members shall be independent of the 

audited entity; and 

 

(c) the committee chair shall be independent of the audited 

entity and appointed– 

 

(i) from among its members by the committee; or 

 

(ii) by the audited entity’s supervisory body. 

 



GIBRALTAR GAZETTE, No 4272, Thursday 16 June, 2016 

 

 1570

(3) In the case of a public-interest entity which meets the criteria 

set out in points (f) and (t) of Article 2(1) of Directive 

2003/71/EC of the European Parliament and of the Council, 

the functions assigned to the audit committee may be 

performed by its administrative or supervisory body as a 

whole, but if the chair of that body is an executive member, 

that person shall not act as chair whilst the body is performing 

the functions of the audit committee. 

 

(4) Where an audit committee forms part of the administrative 

body or supervisory body of an audited entity in accordance 

with subsection (1)(a)(ii), that administrative body or 

supervisory body may perform the functions of the audit 

committee for the purposes of this Act and the Audit 

Regulation. 

 

(5) Where all of the members of an audit committee are members 

of the administrative or supervisory body of an audited entity, 

the committee is exempt from the requirements of subsection 

(2)(b) and (c)(i). 

 

(6) The following public-interest entities are not required to have 

an audit committee– 

 

(a) any public-interest entity which is a subsidiary 

undertaking within the meaning of Directive 

2013/34/EU, if the entity complies at group level with 

subsections (1) to (5) and Articles 11(1), 11(2) and 

16(5) of the Audit Regulation; 

 

(b) any public-interest entity which is– 

 

(i) a UCITS within the meaning of the Financial 

Services (Collective Investment Schemes) Act 

2011; or 

 

(ii) an alternative investment fund (AIF) within the 

meaning of the Financial Services (Alternative 

Investment Fund Managers) Regulations 2013; 

 

(c) any public-interest entity the sole business of which is 

to act as an issuer of asset backed securities as 
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defined in Article 2(5) of Commission Regulation 

(EC) No 809/2004; 

 

(d) any credit institution within the meaning of the 

Financial Services (Banking) Act whose shares are 

not admitted to trading on a regulated market in an 

EEA State within the meaning of Directive 

2004/39/EC of the European Parliament and of the 

Council of 21 April 2004 and which has, in a 

continuous or repeated manner, issued only debt 

securities admitted to trading on a regulated market, 

provided that the total nominal amount of all such 

debt securities remains below EUR 100,000,000 and 

that it has not published a prospectus under the 

Prospectuses Act 2005; 

 

(e) any public-interest entity which has a body 

performing equivalent functions to an audit 

committee, established and functioning in accordance 

with the law of the EEA State in which the entity is 

registered. 

 

(7) A public-interest entity to which– 

 

(a) subsection (6)(c) applies shall explain to the public 

why it considers that it is not appropriate for the 

entity to have an audit committee or an administrative 

or supervisory body entrusted to carry out the 

functions of an audit committee; and 

 

(b) subsection (6)(e) applies shall disclose which body 

within the entity performs the equivalent functions to 

an audit committee and how that body is composed. 

 

(8) The audit committee of a public-interest entity shall, among 

other things– 

 

(a) inform the administrative or supervisory body of the 

audited entity of the outcome of the statutory audit and 

explain how the statutory audit contributed to the 

integrity of financial reporting and what the role of the 

audit committee was in that process;  
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(b) monitor the financial reporting process and submit 

recommendations or proposals to ensure its integrity; 

 

(c) monitor the effectiveness of the audited entity's internal 

quality control and risk management systems and, where 

applicable, its internal audit, regarding the financial 

reporting of the audited entity, without breaching its 

independence;  

 

(d) monitor the statutory audit of the annual and 

consolidated financial statements, in particular, its 

performance, taking into account any findings and 

conclusions by the competent authority pursuant to 

Article 26(6) of the Audit Regulation;  

 

(e) review and monitor the independence of the statutory 

auditor or audit firm in accordance with section 22, 22A, 

22B, 24A and 24B and with Article 6 of the Audit 

Regulation and, in particular, the appropriateness of the 

provision of any non-audit services to the audited entity 

in accordance with Article 5 of that Regulation;  

 

(f) be responsible for the procedure for selecting the 

statutory auditor or audit firm and recommend the 

statutory auditor or audit firm to be appointed in 

accordance with Article 16 of the Audit Regulation, 

except when paragraph (8) of that Article applies. 

 

(9) Subsection (8) applies without prejudice to the responsibility 

of the members of the administrative, management or 

supervisory body, or other members appointed by the general 

meeting of shareholders of the audited entity.”. 

 

  (34)  In section 45– 

 

(a) in the heading for “Registration” substitute “Approval”; 

 

(b) in subsection (1) for “register a non-EEA auditor as statutory 

auditor” substitute “approve a non-EEA auditor as a statutory 

auditor”; 

 

(c) in subsection (2) for “registering” substitute “approving” 
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  (35)  In section 46– 

 

(a) in the heading for “Oversight” substitute “Registration and 

oversight”; 

 

(b) for subsection (1) substitute– 

 

 “(1) The competent authority shall, in accordance with 

sections 15, 16 and 17, register a non-EEA auditor or 

audit entity that provides an audit report concerning 

the annual or consolidated financial statements of an 

undertaking incorporated outside the EEA whose 

transferable securities are admitted to trading on a 

regulated market in Gibraltar within the meaning of 

Directive 2004/39/EC of the European Parliament and 

of the Council of 21 April 2004.”; 

 

(c) for subsection (2) substitute– 

 

 “(2) Subsection (1) does not apply where the undertaking 

in question is an issuer exclusively of outstanding 

debt securities admitted to trading on a regulated 

market in an EEA State (within the meaning of point 

(c) of Article 2(1) of Directive 2004/109/EC) and 

which were admitted to trading– 

 

(a) prior to 31 December 2010 and the denomination per 

unit of which is, at the date of issue, at least EUR 50,000 

or if denominated in another currency, equivalent at that 

date, to at least EUR 50,000; or 

 

(b) on or after 31 December 2010 and the denomination per 

unit of which is, at the date of issue, at least EUR 

100,000 or, if denominated in another currency, 

equivalent at that date, to at least EUR 100,000.”; 

 

(d) for subsection (6) substitute– 

 

“(6) The competent authority may register a non-EEA audit entity 

under this section only if– 
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(a) the majority of the members of its administrative or 

management body meet requirements which are 

equivalent to those laid down in sections 4 to 10; 

 

(b) the non-EEA auditor carrying out the audit on behalf of 

the non-EEA audit entity meets requirements which are 

equivalent to those laid down in sections 4 to 10; 

 

(c) the audits of the annual or consolidated accounts referred 

to in subsection (1) are carried out in accordance with 

international auditing standards as referred to in section 

26, as well as the requirements laid down in sections 22, 

22B and 25, or with equivalent standards and 

requirements; 

 

(d) it publishes on its website an annual transparency report 

which includes the information referred to in Article 13 

of the Audit Regulation or complies with equivalent 

disclosure requirements.”; 

 

(e) for subsection (7) substitute– 

 

 “(7) The competent authority may register a non-EEA 

auditor only if that auditor meets the requirements set 

out in subsections (6)(b), (c) and (d). 

 

 (8) The competent authority– 

 

 (a) may assess the equivalence referred to in 

subsection (6)(c) unless the European 

Commission has taken a decision in respect of 

the matter under Article 45(6) of the Directive; 

and 

 

 (b) must take account of any general equivalence 

criteria established by the European 

Commission in accordance with that Article.”. 

 

  (36)  For section 47 substitute– 

 

“Derogation in the case of equivalence.  
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47.(1) The competent authority may modify or disapply the 

requirements in section 46(1) and (4) on the basis of 

reciprocity, but only if the non-EEA auditor or audit entity is 

subject to systems of public oversight, quality assurance and 

investigations and penalties in its home state that meet 

requirements equivalent to those in sections 29, 30 and 33. 

 

(2) In assessing equivalence under subsection (1) the competent 

authority– 

 

(a) may rely upon– 

 

(i) any decision upon equivalence adopted by the 

European Commission in accordance with Article 

46(2) of the Directive; or 

 

(ii) assessments carried out by other EEA States, as 

long as the European Commission has not taken 

such a decision; and 

 

(b) must take account of any general equivalence criteria 

which are to be used in assessing the equivalence of 

public oversight, quality assurance, investigation and 

sanctions systems in a non-EEA State and which are 

established by the European Commission in accordance 

with that Article.  

 

(3) The competent authority shall ensure that the European 

Commission is notified of– 

 

(a) its assessments of equivalence under subsection (2); and 

 

(b) the main elements of its cooperative arrangements with 

non-EEA State systems of public oversight, quality 

assurance and investigations and penalties, based upon 

subsection (1).”. 

 

  (37)  In section 48– 

 

(a) in subsection (1)– 

 

(i) for the opening words substitute– 
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“(1) The competent authority may allow the transfer to the 

competent authorities of a non-EEA State of audit working 

papers or other documents held by a statutory auditor or audit 

firm approved by that authority, and of inspection or 

investigation reports relating to the audit in question, where–”. 

 

(ii) for paragraph (a) substitute– 

 

“(a) those audit working papers or other documents 

relate to the audit of a company which has issued 

securities in that non-EEA State or which forms 

part of a group issuing statutory consolidated 

financial statements in that State;”;  

 

(b) in subsection (2)– 

 

(i) after paragraph (b) insert– 

 

“(ba) the protection of the commercial interests of the 

audited entity, including its industrial and 

intellectual property, is not undermined;”;  

 

(ii) in paragraph (d), for sub-paragraph (ii) substitute– 

 

(ii) where judicial proceedings have already 

been initiated in Gibraltar in respect of the 

same actions and against the same persons; 

or 

 

(iii) where final judgment has already been 

passed in Gibraltar in respect of the same 

actions and on the same statutory auditors or 

audit firms.”. 

 

(c) for subsection (3) substitute– 

 

“(3) The competent authority must– 

 

(a) comply with any decision on the adequacy 

referred to in subsection (1)(c) which is taken 

by the European Commission in accordance 

with Article 47(3) of the Directive; and 
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(b) take account of any general equivalence 

criteria established by the European 

Commission in accordance with that 

Article.”. 

 

  (38)  After section 48 insert– 

 

“Application of Regulation (EU) No 537/2014. 

 

48A.(1) The Audit Regulation has effect in Gibraltar subject to 

subsections (2) to (6). 

 

(2) At the request of a statutory auditor or audit firm, the 

competent authority may allow that statutory auditor or audit 

firm, on an exceptional basis and in respect of a specific 

audited entity, to be exempt for a period not exceeding two 

financial years from the requirements in the first subparagraph 

of Article 4(2) of the Audit Regulation (which imposes a limit 

on the fees that may be paid to audit entities for non-audit 

services). 

 

(3) Article 5(1) of the Audit Regulation (which prohibits the 

provision of certain non-audit services to an audited entity for 

a certain time) is to apply subject to the derogations and 

requirements in Article 5(3) of that Regulation. 

 

(4) Any additional report submitted by a statutory auditor or audit 

firm in accordance with Article 11(1) of the Audit Regulation 

to the audit committee (or equivalent body) of an audited 

entity, shall also be submitted to the administrative or 

supervisory body of the audited entity. 

 

(5) For the purposes of Article 16 of the Audit Regulation 

(appointment of statutory auditors or audit firms), an audited 

entity which has a nomination committee in which 

shareholders or members have a considerable influence and 

which has the task of making recommendations on the 

selecting of auditors– 

 

(a) may perform the functions of an audit committee as set 

out in that Article; but 
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(b) shall submit the recommendation referred to in 

paragraph 2 of that Article to the shareholders or 

members in general meeting. 

 

(6) For the purposes of paragraphs 1 and 2(b) of Article 17 of the 

Audit Regulation (duration of the audit engagement), the 

maximum duration of an engagement shall be as specified in 

paragraph (4)(a) or (b) of that Article.”. 

 

  (39)  For section 52 substitute– 

 

“Offences. 

 

52. A person found guilty of an offence under this Act shall be 

liable on summary conviction to a fine not exceeding twice 

level 5 on the standard scale, to imprisonment, or to both.”. 

 

Amendment of Financial Services Commission Act 2007.  

 

3.(1)  The Financial Services Commission Act 2007 is amended as follows. 

 

  (2)  In section 2, in the definition of “Committee”, after “under” insert 

“section 6A or”; 

 

  (3)  After section 6 insert– 

 

“Commission’s functions as regulator of auditors. 

 

6A.(1) The Commission may, by resolution, arrange for the 

functions conferred upon it by section 2A of the Financial 

Services (Auditors) Act 2009 to be exercised by a committee 

of the Commission to be known as the Auditors Regulatory 

Committee (“the ARC”). 

 

(2) The ARC is to comprise– 

 

(a) not more than six members appointed by the 

Commission from among its members; and 

 

(b) the Chief Executive (without further appointment). 
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(3) All of the members of the ARC must be non-practitioners 

(within the meaning of the Financial Services (Auditors) Act 

2009). 

 

(4) Section 12 applies in relation to the ARC with the following 

modifications– 

 

(a) a committee established under section 12(1)(b) may 

not discharge any function of the ARC; and 

 

(b) section 12(3) does not apply to the ARC.”. 

 

Amendment of Financial Services (Auditors) Regulations 2010. 

 

4.(1)  The Financial Services (Auditors) Regulations 2010 are amended as 

follows. 

 

  (2)  Omit regulation 6. 

 

  (3)  Omit regulation 7. 

 

  (4)  Omit regulation 15. 

 

 

Dated 16th June, 2016. 

 

 

 

AJ ISOLA. 

Minister with responsibility for financial services, 

and for the Government. 

___________________________ 

 

EXPLANATORY MEMORANDUM 

 

These Regulations amend the Financial Services (Auditors) Act 2009.  They 

do so to transpose the EU Audit Directive (Directive 2014/56/EU of the 

European Parliament and of the Council of 16 April 2014) and to implement 

the EU Audit Regulation (Regulation (EU) No 537/2014 of the European 

Parliament and of the Council of 16 April 2014). 


