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AN ACT TO PROVIDE FOR MONEY LAUNDERING AND OTHER
OFFENCES; TO PROVIDE FOR MEASURES TO PREVENT THE
ABUSE OF THE FINANCIAL SYSTEM; TO PROVIDE FOR MONEY
LAUNDERING AND TERRORIST FINANCING; TO PROVIDE FOR
THE CONFISCATION OF THE PROCEEDS OF CRIMINAL CONDUCT
AND ITSVALUE; TO PROVIDE FOR THE CIVIL RECOVERY OF THE
PROCEEDS OF UNLAWFUL CONDUCT; TO PROVIDE FOR
INVESTIGATORY POWERS;, TO TRANSPOSE COUNCIL DIRECTIVE
91/308/EEC AS AMENDED FROM TIME TO TIME;, AND FOR
CONNECTED PURPOSES.

PART I.
PRELIMINARY
Short titleand commencement.
1.(1) This Act may be cited as the Proceeds of Crime Act 2015.

(2) This Act comesinto operation on the day appointed by the Minister by
notice in the Gazette, and different days may be appointed for different
provisions.

Terrorist finance: inter pretation.
1ZA. In this Act “terrorist financing” means-

(@ theuseof funds or other assets, or the making available of funds
or assets, by any means, directly or indirectly for the purposes
of terrorism; or

(b) theacquisition, possession, conceal ment, conversion or transfer
of funds that are (directly or indirectly) to be used or made
available for those purposes,

and cognate expressions shall be construed accordingly.

PART IA
GIBRALTAR FINANCIAL INTELLIGENCE UNIT

Inter pretation of Part.
1A. Inthis Part, unless the context indicates otherwise—
“criminal conduct” has the meaning given to it in section 182;

“Directive” means Directive (EU) 2015/849 of the European Parliament
and of the Council of 20 May 2015 on the prevention of the use of
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the financial system for the purposes of money laundering or
terrorist financing, amending Regulation (EU) No 648/2012 of the
European Parliament and of the Council, and repealing Directive
2005/60/EC of the European Parliament and of the Council and
Commission Directive 2006/70/EC, asit may be amended from time
to time;

“EEA State” means a State party to the European Economic Area
Aqgreement;

“Egmont FIU” means an FIU which is a member of the Egmont Group of
Financia Intelligence Units;

“EU FIU” means an FIU established by a Member State of the European
Union or an EEA State;

“FIU” means a foreign body responsible for receiving (and to the extent
permitted, requesting), analysing and disseminating to the
competent authorities, disclosures of information which concern
potential money laundering, potential terrorist financing or are
otherwise required by its national legislation;

“Gibraltar Financial Intelligence Unit” and “GFIU” mean the financial
intelligence unit established under section 1B;

“Head” means the Head of the Gibraltar Financial Intelligence Unit as
provided for in section 1B(2);

“Minister’” means the Minister responsible for Justice;

“Member State” means a Member State of the European Union and
includes an EEA State;

“regulatory standards” includes any rules, codes or guidance issued or
promulgated by a supervisory body listed in Part | of Schedule 2;

“relevant financial business” has the meaning given to it in section 9;
“transaction’” means a transaction concluded between a client and a

relevant financial business in accordance with the type of business
carried on by that institution.

Establishment of GFIU.
1B.(1) Thereis established the Gibraltar Financial Intelligence Unit.

(2) The GFIU shall consist of-
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(@ a Head, who shall be either a senior police officer, senior
customs officer or such other suitably qualified person as
appointed by the Attorney Generd;

(b) such other police officers, customs officers or other personnel as
may be made availableto it.

(3) The Head of the GFIU is responsible for the attainment of the functions
set out in section 1C.

(4) The GFIU is operationally independent and autonomous, and has the
authority and capacity to carry out its functions freely, including the ability
to take autonomous decisions to analyse, request and disseminate specific
information independently of the Royal Gibraltar Police and HM Customsin
the discharge of its dutiesfor the attainment of its functions under section 1C.

(5) The GFIU shall have access, directly or indirectly, in atimely manner,
to the financial, administrative and law enforcement information that the
GFIU requires in order to fulfil the duties and functions set out in this Act

properly.
Functions.
1C. Themain functions of the GFIU are-
(@ to gather, store, analyse and disseminate intelligence related to
the criminal conduct of relevant financial businesses that are

situated in or connected to Gibraltar;

(b) to act asthe recipient for disclosures of suspicious transactions
under the relevant applicable legislation;

(c) to exchange information regarding criminal conduct with FIUs
and other similar bodies and law enforcement agencies within
and outside of Gibraltar;

(d) toconsent or deny consent to suspicious transactions of which it
has been notified, in accordance with section 4A and section 4B.

Analysis Function.
1D. The GFIU’s analysis function shall consist principally of the following—
(@ an operational analysis which focuses on individual cases and
specific targets or on appropriate selected information,

depending on the type and volume of the disclosures received
and the expected use of the information after dissemination; and
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(b) a strategic analysis addressing money laundering and terrorist
financing trends and patterns.

Information gathering powers
Reporter to provide additional information.
1ZDA. Where a person makes a report (including, but not limited to, a
disclosure or suspicious activity report in accordance with this or any other
enactment) that person must provide the GFIU with such additional
information relating to that disclosure as that officer may reasonably request
in such form and within such reasonable period as the GFIU may require.
Information gathering.
1DA.(1) This section applies where—
(@ the GFIU receives a report (including, but not limited to, a
disclosure or suspicious activity report in accordance with this
or any other enactment) from a person listed in subsection (2)(a)
(the “reporter”); and
(b) the GFIU reasonably considers that, for the proper fulfilment of
any of its functions, it is necessary or expedient to seek
additional information from any relevant person (“A”) who is
not the reporter but who-

() is mentioned in or otherwise identifiable from the report,
or

(i)  tothe reasonable knowledge or belief of the GFIU, holds
information that is relevant to analysis of the report.

(2) The persons mentioned in subsection (1)(a) are-
(8 arelevant person;
(b) theFinancial Services Commission;
(o) afinancia intelligence unit outside Gibraltar;
(d) the Commissioner for Income Tax;
(e) apolice officer; and

(f) acustomsofficer.
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(3) Where this section applies the GFIU may make a request to A, in
accordance with the criteria in section 1DB, for the provision of additional

information.

(4) Upon receipt of a request duly made, A must provide the additiona
information in such form and by such date or within such reasonable period
as the GFIU may require.

(5) Inthis section a “relevant person” means a person carrying on arelevant
financia business within the meaning given by section 9.

Criteriafor making request.

1DB.(1) A request is duly made for the purposes of section 1DA if-

@
(b)

(©)
(d)

(€)

it is made reasonably;

it relates to information falling within a category described in
subsection (2);

it specifies the nature of the information sought;

it specifies a reasonable date by which, or period within which,
the information must be provided; and

it ismade in writing.

(2) The categories of information which may lawfully be sought are-

@

(b)

(©

(d)

(€)

information which may be obtained as aresult of the application
of customer due diligence measures, as defined section 10, by a
relevant person;

information in relation to which record-keeping requirements, or
reporting and disclosure requirements under PartIll, are
imposed on arelevant person;

any other information which is necessary to determine whether
apersonisaholder or beneficial owner of one or more accounts
of whatever nature;

the particulars of specified accounts, or of operationswhich have
been carried out during a specified period;

the information is motivated by concerns relating to money
laundering, an associated predicate offence, or terrorist
financing.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22

Proceeds of Crime

Offence and penalty etc.

1DC.(1) A person failing to comply with the obligation imposed by section
1DA(4) is guilty of an offence.

(2) It is a defence for a person who is charged with an offence under
subsection (1) to prove-

(@ that the information requested was not within the person’s
possession; or

(b) that it was not reasonably practicable for the person to comply
with the request.

(3) A person guilty of an offence under subsection (1) shall be liable-

(@ onsummary conviction to aterm of imprisonment not exceeding
1 year, to afine up to level 5 on the standard scale, or to both;

(b) on conviction on indictment to a term of imprisonment not
exceeding 2 years, to afine or to both.

(4) Where an offence committed by a corporate body is proved to have been
committed with the consent or connivance of -

(@ any director, manager, secretary or other similar officer of the
body corporate; or

(b) aperson who was purporting to act in any such capacity,

that person as well asthe body corporateis guilty of that offence and isliable
to be proceeded against and punished accordingly.

(5) Where the affairs of a body corporate are managed by its members,
subsection (4) shall apply in relation to acts and defaults of a member in

connection with the member’s functions of management as if the member
were adirector of the body corporate.

(6) Information provided by A under this Part shall not be admissible in
evidence in criminal proceedings against A or any of A’s employees, except
in proceedings in relation to an offence under this Part.

Cooperation

Cooperation with other FlUs.

1E.(1) The GFIU shall exchange with other EU FIUs and Egmont Group
FIUs, spontaneously or upon request, any information that may be relevant
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for the processing or analysis of information related to money laundering or
terrorist financing.

(2) Theinformation referred to in subsection (1) shall-

(@ include, where available, the name of the natural or legal person
involved,

(b) beexchanged even if the type of predicate offence that may be
involved is not identified at the time of the exchange.

Contents of requests and mechanisms of exchange.
1F.(1) A request shall contain the-
(@ relevant facts,
(b) relevant background information;
(c) reasonsfor the request; and
(d) anexplanation of how the information sought will be used.

(2) Different exchange mechanisms may apply if so agreed between the
GFIU and EU FIUs or Egmont Group FIUs, in particular as regards any
exchanges through the FIU.net or its successor.

(3) In exchanging information the GFIU must ensure that the confidentiality
of requests is ensured and to that end must use secure channels of
communication.

Forwar ding of disclosures.

1G.(1) When the GFIU receives a disclosure pursuant to section 1ZDA, 2, 3
or 5 of thisor any other Act, which concernsaMember State, it shall promptly
forward it to the EU FIU of that Member State.

(2) The person appointed in accordance with Article 8(4)(a) of the Directive
must also transmit the information it sends to GFIU under subsection (1) in
relation to a disclosure to the relevant EU FIU where the relevant financial
businessis established in a Member State.

Requests from EU FIU’s.
1GA.(1) Where the GFIU receives arequest from an EU FIU it shall use the
wholerange of itsavailable powerswhich it would normally use domestically

for receiving and analysing information and must respond to any such request
in atimely manner.
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(2) When an EU FIU seeksto obtain additional information from arelevant
financia business established in Gibraltar which operates on its territory, the
request shall be addressed to the GFIU and it shall transfer requests and
answers promptly.

Obtaining additional information from M ember States.

1H. When the GFIU seeks to obtain additional information from an entity
established in a Member State which operates on that Member State’s
territory, the request shall be addressed to the EU FIU of the Member State
in whose territory the entity is established.

Refusals.

11.(1) Where there are objective grounds for assuming that the provision of
information would have a negative impact on ongoing investigations or
analyses, or, in exceptional circumstances, where disclosure of the
information would be clearly disproportionate to the legitimate interests of a
natural or legal person or irrelevant with regard to the purposes for which it
has been requested, the GFIU shall be under no obligationto comply with
the request for information.

(2) A refusal under subsection (1) must be recorded in the GFIU’s records
and include the reasons for the refusal.

Restrictions and conditions for use.

11A.(1) When exchanging information and documents pursuant to sections 1E
to 11, the GFIU may impose restrictions and conditions for the use of that
information.

(2) Wherethe GFIU isthe recipient of information and documents from an
EU FIU which is subject to restrictions and conditions for the use of that
information, the GFIU shall comply with those restrictions and conditions.

(3) Information and documents received pursuant to section 1E to section
11 shall be used by the GFIU for the fulfilment tasks as laid down in the
Directive.

Tax crimes.

1IB. The GFIU’s ability to exchange information or provide assistance to an
EU FIU concerning an offence in connection with taxes or duties, customs
and exchange shall not be impeded on the ground that Gibraltar law does not
impose the same kind of tax or duty or does not contain atax, duty, customs
and exchange regulation of the same kind as the law of the Member State
where the EU FIU islocated or where the offence took place.
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Use of exchanged information.

1I1C.(1) When the GFIU receives information or a document pursuant to
sections 1E to 11, the GFIU shall only use such information or document for
the purpose for which it was sought or provided.

(2) The GFIU must seek prior consent from the EU FIU from which it
received the information or document referred to in subsection (1) prior to
disseminating it to a competent authority, agency or department for a purpose
beyond that originally approved by the EU FIU providing the information or
document.

(3) A competent authority, agency or department in Gibraltar that receives
information or a document from the GFIU shall not use that information or
document for a purpose beyond that for which such information or document
was originally supplied.

(4) Where the GFIU receives arequest for the dissemination of information
or adocument exchanged pursuant to sections 1E to 11 from an EU FIU for a
purpose beyond that originally approved it must, subject to subsection (5),
promptly and to the largest extent possible grant consent to the dissemination
of the information or document by the EU FIU to a competent authority,
agency or department within the Member State of the EU FIU.

(5) Where the GFIU receives arequest for the dissemination of information
or documents exchanged pursuant to sections 1E to 1l from an EU FIU, it
shall not withhold such consent unless such consent-

(@ would fall beyond the scope of the application of the GFIU’s
anti-money laundering or counter terrorism financing
provisions,

(b) could lead to impairment of acriminal investigation;

(c) would be clearly disproportionate to the legitimate interests of a
natural or legal person;

(d) would be clearly disproportionate to the legitimate interests of
Gibraltar; or

(e) would not be in accordance with the fundamental principles of
Gibraltar law.

(6) Where under subsection (5) the GFIU refuses to consent to the
dissemination of information or documents exchanged under sections 1E to
11, the GFIU must appropriately explain its decision to the EU FIU which
sent the request for dissemination of such information or documents.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22

Proceeds of Crime

Internal cooperation.

1J.(1) Nothing in this Part shall preclude or prevent the exchange of
intelligence between the GFIU and the Roya Gibraltar Police and HM
Customs or with the supervisory bodies listed in Part 1 of Schedule 2.

(2) The Royal Gibratar Police, HM Customs and supervisory authorities
must provide the GFIU with information about the use made of the
information provided to them by the GFIU and about the outcome of the
investigations or inspections performed on the basis of that information.

Feedback.

1JA. Where practicable, the GFIU must ensure that timely feedback on the
effectiveness of and follow-up to reports of suspected money laundering or
terrorist financing is provided to relevant financial businesses.

Access to information
Accessto information held by GFIU.
1K.(2) No person is entitled to information held by the GFIU, except—

(@ the Coallector of Customs, the Commissioner of Police, the
authority designated by the Government to coordinate
Gibraltar’s response to the risks of money laundering and
terrorist financing pursuant to Article 7(2) of the Directive, or a
supervisory body listed in Part | of Schedule 2, and, in each case,
only if the Head reasonably believes such information is
required to investigate suspected criminal conduct;

(b) anentity outside Gibraltar performing similar functions to those
of the GFIU, which may, at the initiative of the GFIU or on
written request, obtain information which the Head reasonably
believes is relevant to the identification of the proceeds of
criminal activities or the combating of money laundering
activities or similar offences in the country in which that entity
is established;

(c) any person who may, at theinitiative of the GFIU or on written
reguest, be provided with information regarding the steps taken
by the GFIU in connection with transactions reported by such
person, unless the Head reasonably believes that disclosure to
such person of the information requested could—

(1) inhibit the achievement of the GFIU’s objectives, the
performance of its functions, or the achievement of the
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objectives or the performance of the functions of a law
enforcement or Government body; or

(i) prejudice the rights of any person;
(d) intermsof an order of acourt; or
(e) intermsof other legislation.

(2) A request for information contemplated in subsection (1) shall be in
writing and shall specify the desired information and the purpose for which
the information is required.

(3) The Head may make such reasonable procedural arrangements and
impose such reasonable safeguards regarding the furnishing of information
referred to in subsection (1) asthe Head considers appropriate to maintain the
confidentiality of that information.

(4) A person who obtains information from the GFIU may use that
information only within the scope of that person’s powers and duties and only
for the purpose specified in subsection (2).

(5 The processing of personal data on the basis of Part 1, this Part or the
Money Laundering Directive for the purposes of the prevention of money
laundering and terrorist financing shall be considered to be a matter of public
interest under the Data Protection Act 2004.

Protection of confidential information.

1L.(1) No person may disclose confidential information held by or obtained
from the GFIU except-

(@ for the purpose of carrying out the provisions of this Part;
(b)  with the permission of the GFIU; or
(c) under compulsion of acourt order.
(2) A person who contravenes subsection (1) commits an offence.
(3) A person guilty of an offence under this section is liable-
(@ on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the statutory

maximum or to both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding five years or to afine or to both.
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Referral of suspected offences.

1M. If the GFIU in the performance of its functions has reasonable grounds
to suspect that arelevant financial business, or any other person, has engaged
in conduct which is prohibited by law or contravenes any regulatory
standards, the GFIU, if it considers it appropriate to do so, may refer the
matter to the Royal Gibraltar Police, HM Customs, the Income Tax Office or
asupervisory body listed in Part | of Schedule 2, as appropriate.

Duty toinform.

IN.(2) If the Commissioner of Police, the Collector of Customs, the
Commissioner for the Income Tax or a supervisory body listed in Part | of
Schedule 2 in the performance of its functions has reasonable grounds to
suspect that arelevant financial business, or any other person, has engaged in
money laundering or terrorist financing, it shall inform the GFIU promptly.

(2) Subsection (1) applies to any person working for or under the
supervision or direction of a person or body referred to in that subsection.

Miscellaneous
Reports.

10. The Chief Minister or the Minister for Justice may require the Head to
submit areport on such matters—

(@ connected with the exercise of the GFIU’s functions, or

(b) otherwise connected with any of the GFIU’s activities,
as may be specified in the requirement.
Terms and conditions of employment unaffected.
1P. Nothingin this Part shall be construed as altering the terms and conditions
of employment of a police or customs officer whilst that officer is seconded
to the GFIU, and for the avoidance of doubt, the period of that officer’s
service with the GFIU shall be calculated as part of and continuous with that
officer’s employment with the Crown, for purposes of leave, pension and any
other condition of service.
Preservation of powers.
1Q. Nothing in this Part shall act as a limitation of any powers, duties or

responsibilities vested in an officer of the Royal Gibratar Police or HM
Customs under any other enactment.
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Personal liability.

1R. No personal liability shall attach to the Head or such other person
seconded to the GFIU in respect of anything done or omitted to be done, in
good faith, under the provisions of this Part.

Referencesin enactments.

1S. Inthisand any other enactment the words “EU FIU”, “Gibraltar Financial
Intelligence Unit” and “GFIU” are to be construed in accordance with this

Part.

PART Il
MONEY LAUNDERING AND OTHER OFFENCES

Interpretation of Part and Part I11.

1T.(1) InthisPart—

(2)

“authorised disclosure” means a disclosure made in
accordance with section 4G;

“confiscation order” has the meaning given to it by section 35;
“criminal conduct” has the meaning given to it in section 182;
“criminal property” has the meaning given in section 182;
“property” has the meaning given to it by section 183.

In this Part and in Part 111-

“European Banking Authority” and “EBA” means the
European Banking Authority established by Regulation (EU) No
1093/2010 of the European Parliament and of the Council of 24
November 2010 establishing a European Supervisory Authority
(European Banking Authority), amending Decision No
716/2009/EC and repealing Commission Decision 2009/78/EC;

“European Insurance and Occupational Pensions Authority”
and “EIOPA” mean the European Insurance and Occupational
Pensions Authority established by Regulation (EU) No 1094/2010
of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Insurance
and Occupational Pensions Authority), amending Decision No
716/2009/EC and repealing Commission Decision 2009/79/EC;
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“European Securities and Markets Authority” and “ESMA”
means the European Securities and Markets Authority established
by Regulation (EU) No 1095/2010 of the European Parliament and
of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets
Authority), amending Decision No 716/2009/EC and repealing
Commission Decision 2009/77/EC;

“the Money Laundering Directive” means Directive (EU)
2015/849 of the European Parliament and of the Council of 20 May
2015 on the prevention of the useof thefinancial system for the
purposes of money laundering or terrorist financing, amending
Regulation (EU) No 648/2012 of the European Parliament and of
the Council, and repealing Directive 2005/60/EC of the European
Parliament and of the Council and Commission Directive
2006/70/EC; as the same may from time to time be amended.
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Arrangements.

2.(1) A person commits an offence if he entersinto or becomes concerned
in an arrangement which he knows or suspects facilitates (by whatever
means) the acquisition, retention, use or control of criminal property by or on
behalf of another person.

2)

But a person does not commit such an offence if-

@

(b)

(©)

he makes an authorised disclosure under section 4G and (if the
disclosure is made before he does the act mentioned in
subsection (1)) he has the appropriate consent;

he intended to make such a disclosure but had a reasonable
excuse for not doing so;

the act he doesis done in carrying out afunction he has relating
to the enforcement of any provision of this Act or of any other
enactment relating to criminal conduct or benefit from crimina
conduct.

(3) A person guilty of an offence under this section is liable—

@

(b)

on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the
standard scale or to both; or

on conviction on indictment, to imprisonment for a term not
exceeding fourteen years or to afine or to both.

Acquisition, possession or use of criminal property.

3.(1) A person commits an offenceif he-

)

@
(b)
(©)

acquires criminal property;
uses criminal property;

has possession of crimina property.

But a person does not commit such an offence if-

@

(b)

he makes an authorised disclosure under section 4G and (if the
disclosure is made before he does the act mentioned in
subsection (1)) he has the appropriate consent;

he intended to make such a disclosure but had a reasonable
excuse for not doing so;
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(©

(d)

he acquired or used or had possession of the property for
adequate consideration;

the act he doesis done in carrying out afunction he has relating
to the enforcement of any provision of this Act or of any other
enactment relating to criminal conduct or benefit from criminal
conduct.

(3) For the purposes of this section-

@

(b)

(©

a person acquires property for inadequate consideration if the
value of the consideration is significantly less than the value of
the property;

a person uses or has possession of property for inadequate
consideration if the value of the consideration is significantly
less than the value of the use or possession;

the provision by a person of goods or services which he knows
or suspects may help another to carry out criminal conduct is not
consideration.

(4) For the purposes of this section, having possession of any property
shall be taken to be doing an act in relation to it.

(5 A person guilty of an offence under this section isliable-

@

(b)

on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the
standard scale or to both, or

on conviction on indictment, to imprisonment for a term not
exceeding fourteen years or to afine or to both.

Concealing, transferring etc. proceeds of criminal conduct.

4.(1) A person commits an offenceif he-

@
(b)
(©
(d)
(€)

conceals criminal property;
disguises criminal property;
converts criminal property;
transfers criminal property;

removes criminal property from Gibraltar.
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(2) But aperson does not commit such an offenceif-

(@ hemakes an authorised disclosure under section 4G and (if the
disclosure is made before he does the act mentioned in
subsection (1)) he has the appropriate consent;

(b) he intended to make such a disclosure but had a reasonable
excuse for not doing so;

(c) theact hedoesisdonein carrying out afunction he has relating
to the enforcement of any provision of this Act or of any other
enactment relating to criminal conduct or benefit from criminal
conduct.

(3) Concealing or disguising criminal property includes concealing or
disguising its nature, source, location, disposition, movement or ownership
or any rights with respect to it.

(4) A person guilty of an offence under this section isliable-

(& on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the
standard scale or to both; or

(b) on conviction on indictment, to imprisonment for a term not
exceeding fourteen years or to afine or to both.

Deemed consent of the GFIU to do a prohibited act.

4A.(1) Appropriate consent in sections 2(2)(a), 3(2)(a) and 4(2)(a) is the
consent of the GFIU to do a prohibited act.

(2) TheGFIU must notify its consent or refusal of consent to the doing of
a prospective prohibited act before the end of 14 working days (starting with
the first working day after the person makes the disclosure).

(3) A person must be treated as having acted with consent to do the
prospective prohibited act if that person makes a disclosure to the GFIU and
the condition in subsection (4) or the condition in subsection (5) is satisfied.

(4) Theconditionisthat the GFIU does not respond to adisclosure before
the end of 14 working days (starting with the first working day after the
person makes the disclosure).

(5) The condition is that the GFIU refused consent to do the prospective
prohibited act pursuant to subsection (2) and 60 working days, known as the
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moratorium period, have expired (starting with thefirst working day after the
GFIU notifiesits refusal of consent).

(6) Subsection (5) issubject to —

(@ section 4B, which enables the moratorium period to be extended
by court order in accordance with that section; and

(b) section 4D, which provides for an automatic extension of the
moratorium period in certain cases (period extended if it would
otherwise end before determination of application or appedl
proceedings etc).

(7) A working day is a day other than a Saturday, a Sunday, or a day
which is a bank or public holiday pursuant to an order made under
the Banking and Financial Dealings Act or the Interpretation and General
Clauses Act.

(8) Referencesto aprohibited act areto an act mentioned in section 2(1),
3(1) or 4(1).

Power of a court to extend the moratorium period.

4B.(1) Thecourt may, onan application under this section, grant an extension
of amoratorium period if satisfied that —

(@ an investigation is being carried out in relation to a relevant
disclosure (but has not been compl eted);

(b) the investigation is being conducted diligently and
expeditioudly;

(c) further timeisneeded for conducting the investigation; and

(d) it is reasonable in al the circumstances for the moratorium
period to be extended.

(2) An application under this section may be made only by the Head of
GFIU.

(3) The application must be made before the moratorium period would
otherwise end.

(4) An extension of a moratorium period must end no later than 60

working days beginning with the day after the day on which the period would
otherwise end.
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(5) Where a moratorium period is extended by the court under this
section, it may be further extended by the court (on one or more occasions)
on the making of another application.

(6) A moratorium period extended in accordance with subsection (2) or
(4) of section 4D may also be further extended by the court on the making of
an application under this section.

(7) Butthe court may not grant afurther extension of amoratorium period
if the effect would be to extend the period by more than 436 working days (in
total) beginning with the day after the end of the 60 working day period
mentioned in section 4A(5).

(8) Subsections (1) to (4) apply to any further extension of a moratorium
period as they apply to the first extension of the period under this section.

Proceedings under section 4B: supplementary.

4C.(1) This section applies to proceedings on an application under section
4B.

(2) The court must determine the proceedings as soon as reasonably
practicable.

(3) The court may exclude from any part of the hearing —
(@ aninterested person;
(b) anyone representing that person.

(4) The person who made the application may apply to the court for an
order that specified information upon which he or she intends to rely be
withheld from—

(@ aninterested person;
(b) anyone representing that person.

(5) The court may make such an order only if satisfied that there are
reasonable grounds to believe that if the specified information were
disclosed—

(@) evidence of an offence would be interfered with or harmed;

(b) the gathering of information about the possible commission of
an offence would be interfered with;

(c) apersonwould be interfered with or physically injured;
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(d) therecovery of property under this Act would be hindered; or
(e) national security would be put at risk.

(6) The court must direct that the following be excluded from the hearing
of an application under subsection (4)—

(8 theinterested person to whom that application relates,
(b) anyone representing that person.

(7) Subject to this section, rules of court may make provision as to the
practice and procedure to be followed in connection with proceedings in
relation to applications under section 4B.

(8) Anapped liesto the Court of Appeal on apoint of law arising from a
decision made by the Supreme Court and the Court of Appeal on hearing an
appeal may make any order that it considers appropriate (subject to the
restriction mentioned in section 4B(7).

Extension of moratorium period pending determination of proceedings
etc.

4D.(1) A moratorium period is extended in accordance with subsection (2)
where-

(@ an application is made to the court under section 4B for the
extension (or further extension) of the moratorium period; and

(b) the period would (apart from that subsection) end before the
court determines the application or it is otherwise disposed of.

(2) The moratorium period is extended from the time when it would
otherwise end until the court determines the application or it is otherwise
disposed of.

(3) A moratorium period is extended in accordance with subsection (4)
where-

(@ proceedings on an appea in respect of a decision on an
application under section 4B have been brought; and

(b) the period would (apart from that subsection) end before the
proceedings are finally determined or otherwise disposed of .
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(4) The moratorium period is extended from the time when it would
otherwise end until the proceedings are finally determined or otherwise
disposed of.

(5) But the maximum period by which the moratorium period is extended
by virtue of subsection (2) or (4) is 60 working days beginning with the day
after the day on which the period would otherwise have ended.

(6) A moratorium period is extended in accordance with subsection (7)
where—

(@ an application is made to the court under section 4B for an
extension of the period,;

(b) the court refuses to grant the application; and

(c) theperiod would (apart from that subsection) end before the end
of the 5 day period.

(7) The moratorium period is extended from the time when it would
otherwise end until—

(@ theend of the5 day period; or

(b) if proceedings on an appea against the decision are brought
before the end of the 5 day period, the time when those
proceedings are brought.

(8) The “5 day period” is the period of 5 working days beginning with the
day on which the court refuses to grant the application.

(9) This restriction on the overall extension of a moratorium period
mentioned in section 4B(7) appliesto an extension of amoratorium period in
accordance with any provision of this section as it applies to an extension
under an order of the court.

Sections 4B to 4D: inter pretation.
4E.(1) Inthissection and in sections 4B to 4D-
“the court” means the Supreme Court of Gibraltar;
“GFIU” and “Head” have the meaning given in section 1A;

“interested person” means—

(@ the person who made the relevant disclosure, and
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(b) any other person who appears to the person making the
application under section 4B to have an interest in the relevant

property;

“moratorium period” means the period of 60 working days
mentioned in section 4A(5) or any such period as extended or further
extended by virtue of an order under section 4B or in accordance
with any provision of section 4D;

“relevant disclosure” means where the application under
section 4B relates to the moratorium period mentioned in section
4A(5), the authorised disclosure mentioned in section 4A(3);

“relevant property” means any property that would be the
subject of the prohibited act (within the meaning of section 2(1), 3(1)

or 4(1)) in relation to which the moratorium period in question
applies;

“working day” has the same meaning is in section 4A(7).
Suspension of a transaction.
4F.(1) Where there is a suspicion that a transaction is related to money
laundering or terrorist financing, the GFIU may take urgent actionin theform
of a suspension order to suspend or withhold consent to a transaction that is
proceeding.

(2) The GFIU may issue asuspension order, including theinformation in
subsection (3), on arelevant financia business for up to 14 working daysin
order to analyse the transaction, confirm the suspicion and disseminate the
results of the analysis to a competent authority.

(3) A suspension order must specify the following information-

(@ the person or recipient suspected of money laundering or
terrorist financing;

(b) thetransaction that isto be suspended; or

(c) the property involved in the transaction that is to be suspended;
and

(d) the number of days for which the suspension order isvalid.

(4) A relevant financia business must comply with the suspension order
issued under subsection (2).
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(5) If arelevant financia business fails to comply with the suspension
order issued under subsection (2) its respective supervisory authority may
remove its license or where no supervisory authority exists the magistrates’
court may, following an application by GFIU, remove the relevant financia
business’s license.

(6) A personisqguilty of an offenceif-

(@ he discloses the fact that a suspension order has been issued
under this section; or

(b) he takes or fails to take any action which results in the
transaction not being suspended.

(7) A person guilty of an offence under this sectionisliable-
(@ on summary conviction, to imprisonment for a term not
exceeding 6 months or to a fine not exceeding level 5 on the

standard scale, or to both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding 14 years or to afine, or to both.

(80 AnEU FIU may make arequest to the GFIU to suspend atransaction
in accordance with subsection (1).

(9 Inthissection-
“EU FIU” has the meaning given in section 1A;

“supervisory authority” means each of the bodies listed in Part | of
Schedule 2.

Authorised disclosures.

4G.(1) For the purposes of this Part a disclosure is authorised if-
(@ itisadisclosureto the GFIU, apolice officer, a customs officer
or a nominated officer by the alleged offender that property is
criminal property; and

(b) thefirst, second or third condition set out below is satisfied.

(2) The first condition is that the disclosure is made before the aleged
offender does the prohibited act.

(3 Thesecond condition is that-
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(@ the disclosure is made while the alleged offender is doing the
prohibited act;

(b) he began to do the act at a time when, because he did not then
know or suspect that the property constituted or represented a
person's benefit from criminal conduct, the act was not a
prohibited act; and

(c) the disclosure is made on his own initiative and as soon as is
practicable after he first knows or suspects that the property
constitutes or represents a person’s benefit from criminal
conduct.

(4) Thethird condition isthat-

(@ the disclosure is made after the aleged offender does the
prohibited act;

(b) hehasareasonable excuse for hisfailure to make the disclosure
before he did the act; and

(c) thedisclosureis made on his own initiative and as soon as it is
practicable for him to make it.

(5 An authorised disclosure is not to be taken to breach any restriction
on the disclosure of information (however imposed).

(6) Wherean authorised disclosureis madein good faith, no civil liability
arises in respect of the disclosure on the part of the person by or on whose
behalf it is made.

(7) A disclosureto a nominated officer is a disclosure which-

(@ is made to a person nominated by the alleged offender's
employer to receive authorised disclosures; and

(b) ismadein the course of the alleged offender's employment.

(8 References to the prohibited act are to an act mentioned in section
2(1), 3(1) or 4(1) (asthe case may be).

Protected disclosures.
4H.(1) A disclosure which satisfies the following three conditions is not to

be taken to breach any restriction on the disclosure of information (however
imposed).
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2 The first condition is that the information or other matter disclosed
came to the person making the disclosure (the discloser) in the course of his
trade, profession, business or employment.
)] The second condition is that the information or other matter-

(@) causesthe discloser to know or suspect, or

(b) gives him reasonable grounds for knowing or suspecting,
that another person is engaged in money laundering.

(4) Thethird condition isthat the disclosure is made to the GFIU, apolice

officer , acustoms officer or anominated officer as soon asis practicabl e after

the information or other matter comes to the discloser.

(5) Whereadisclosure consists of adisclosure protected under subsection
(1) and adisclosure of either or both of -

(@ theidentity of the other person mentioned in subsection (3), and
(b) the whereabouts of property forming the subject-matter of the
money laundering that the discloser knows or suspects, or has
reasonabl e grounds for knowing or suspecting, that other person
to be engaged in,
the disclosure of the thing mentioned in paragraph (a) or (b) (as well as the
disclosure protected under subsection (1)) is not to be taken to breach any
restriction on the disclosure of information (however imposed).
(6) A disclosure to anominated officer is a disclosure which-

(@ is made to a person nominated by the discloser's employer to
receive disclosures under this section, and

(b) ismadein the course of the discloser's employment.
Tipping-off.
5.(1) A personisguilty of an offenceif—

(@ hediscloses any matter within subsection (2); and

(b) theinformation on which the disclosureis based cameto himin
the course of abusiness or activity to which section 9(1) applies.

(2) Themattersare-
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(@) that either he or another person has made a disclosure under this
Part—

(

(i)  toacustomsofficer;

)  toapolice officer;

(iii)  theappropriate person under section 28; or
(iv)  tothe GFIU,

of information that came to him in the course of a business or
activity listed in section 9(1);or

(b) that an investigation into allegations that an offence under this
Part has been committed is being contemplated or is being
carried out.

(2A) Nothing in subsections (1) and (2) make it an offence for a person to
disclose information to the GFIU, apolice or customs officer, the appropriate
person under section 28 or a supervisory body.

(3 Nothing in subsections (1) and (2) makes it an offence for a notary,
independent legal professional, auditor, external accountant or tax advisor to
disclose any information or other matter—

(8 toaclient or hisrepresentative in connection with the giving by
the notary, independent legal professional, auditor, external
accountant or tax advisor of advice in connection with
ascertaining thelegal position for their client or performing their
task of defending or representing that client in, or concerning,
judicia proceedings, including advice on instituting or avoiding
proceedings, whether such information is received or obtained
before, during or after such proceedings; or

(b) to any person, in contemplation of, or in connection with,
ascertaining the legal position for their client or performing their
task of defending or representing that client in, or concerning,
judicia proceedings, including advice on instituting or avoiding
proceedings, whether such information is received or obtained
before during or after such proceedings.

(4) Subsection (2) does not apply in relation to any information or other
matter which is disclosed with a view to furthering any criminal purpose.

(5) A person shal not incur any liability under this section where the

disclosure is made between a credit institution or financial institution, or
between a credit institution or financial institution and their branches and
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majority-owned subsidiaries located in third countries, provided that those
branches and magjority-owned subsidiaries fully comply with the group-wide
policies and procedures including procedures for sharing information within
in the group, in accordance with Article 45 of the Money Laundering
Directive and the group-wide policies and procedures comply with the
requirements of the Money Laundering Directive.

(6) Nothingin thissection shall prevent adisclosure by aperson to whom
points (3)(a) and (b) of article 2(1) of the Money Laundering Directive applies
(an auditor, external accountant, tax advisor, notary or independent legal
professional) if-

(@ thedisclosureisto another such person;

(b)  both the person making the disclosure and the person to whom
it is made perform their professiona activitiesin an EEA State
or in a third country which imposes requirements that are
equivalent to the Money Laundering Directive; and

() those persons perform their professional activities, regardless of
whether they are employed or self-employed, within different
undertakings within the same legal person or larger structure to
which the person belongs and which share common ownership,
management or compliance control.

(7) Nothing in this section shall prevent the disclosure of information
when this is done for the purposes of preventing money laundering and the
following conditions are satisfied—

(@ the disclosure is between a person to whom point (1), (2) or
(3)(a) or (b) of article 2(1) of the Money Laundering Directive
appliesand one or more such personsfrom the same professional
category;

(b) the person to whom the disclosure is made is situated within the
EEA or if outsidethe EEA, in aState or Territory which imposes
requirements that are equivalent to the Money Laundering
Directive;

(c) the disclosure relates to the same customer and the same
transaction; and

(d) the person making the information and the person receiving it
are subject to equivaent duties of professional confidentiality
and protection of persona data under the Data Protection Act
2004.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22

Proceeds of Crime

(8) A person shal not be guilty of an offence under this section where he
makes a disclosure to his client and the purpose of that disclosure wasto seek
to dissuade the client from engaging in criminal conduct.

(9) In this section “money laundering” means-

(@ doing any act which constitutes an offence under section 2, 3 or
4,

(b) doing any act which constitutes an offence under section 5, 6, 7
or 8 of the Terrorism Act 2005,

(c) doing any act which constitutes an offence under any other
enactment that applies in Gibraltar and that offence relates to
terrorism or the financing of terrorism,

or in the case of an act done otherwise than in Gibraltar, would constitute
such an offenceif donein Gibraltar.

(10) For the purposes of subsection (9), having possession of any property
shall be taken to be doing an act in relation to it.

(11) A person guilty of an offence under this section shall be liable—

(@ on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the
standard scale or to both, or

(b) on conviction on indictment, to imprisonment for a term not
exceeding five years or to afine or to both.

(12) No police or customs officer or other person shall be guilty of an
offence under this section in respect of anything done by him in the course of
acting in connection with the enforcement, or intended enforcement, of any
provision of this Act or of any other enactment relating to an offence to which
this Part applies.

(13) Where the Government considers that a non-EEA State meets the
conditions set out in subsections (5), (6) or (7) it shall ensurethat EEA States,
EBA, EIOPA and ESMA areinformed, to the extent relevant for the purposes
of this Act the Money Laundering Directive and in accordance with the
relevant provisions of Regulation (EU) No 1093/2010, Regulation (EU) No
1094/2010 and Regulation (EU) No 1095/2010.

(14) Inthis section “group” has the meaning attributed to it in section 7(1).

6. Repealed.
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Disclosuresto supervisory authorities.

6A.(1) Supervisory authorities must establish effective and reliable
mechanisms to encourage the reporting of potential or actual breaches of
Gibraltar law transposing the Money Laundering Directive.

(2) The mechanismsreferred to in subsection (1) shall include at |east-

@

(b)

(©
(d)

(€)

specific procedures for the receipt of reports on breaches and
their follow-up;

appropriate protection for employees or personsin acomparable
position, of a relevant financial business who report breaches
committed within the relevant financial business;

appropriate protection for the accused person;

protection of personal data concerning both the person who
reports the breaches and the natural person who is alegedly
responsible for a breach, in compliance with the principles laid
down in the Data Protection Act 2004,

clear rules that ensure that confidentiality is guaranteed in all
cases in relation to the person who reports the breaches
committed within the relevant financial business, unless
disclosure is required by Gibraltar law in the context of further
investigations or subsequent judicia proceedings.

Failureto disclose: relevant financial business.

6B.(1) Where a person undertakes relevant financial business in accordance
with section 9 and that person—

@

(b)

(©

knows, suspects or has reasonable grounds to suspect that
another person is engaged in money laundering, or is attempting
to launder money;

the information or other matter, on which that knowledge or
suspicion isbased cameto hisattention in the course of histrade,
profession, business or employment; and

he does not disclose the information or other matter to the GFIU
as soon as is reasonably practicable after it comes to his
attention,

heis guilty of an offence.

(2) A personisnot guilty of an offence under subsection (1) if—
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(@ that personisanotary, independent legal professional, auditor,
external accountant or tax advisor, and

(b) the information has been obtained on or received from one of
their clients-

() in the course of ascertaining the legal position for their
client; or

(i)  whilst performing the task of defending or representing
that client in, or concerning judicial proceedings,
including advice on instituting or avoiding proceedings,

whether such information is received or obtained before, during or after such
proceedings.

(3) A person guilty of an offence under this section is liable-
(& on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the
standard scale or to both; or

(b) on conviction on indictment, to imprisonment for a term not
exceeding fourteen years or to afine or to both.

PART I11
MEASURES TO PREVENT THE USE OF THE FINANCIAL SYSTEM
FOR PURPOSES OF MONEY LAUNDERING AND TERRORIST
FINANCING
Interpretation.
7.(1) InthisPart-
“applicant for business” means a person seeking to form a business

relationship, or carry out a one-off transaction, with a person who is
carrying out relevant financial businessin Gibraltar;

“the Authority” has the same meaning as in the Financial Services
(Investment and Fiduciary Services) Act;

“Banking Supervisor” means the person appointed in accordance with
section 13 of the Financial Services (Banking) Act;

“beneficial owner” has the meaning given in subsections (1A) to (1C);

“business relationship” has the meaning given by section 8;
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“Commissioner of Banking” means a person appointed in accordance with
section 12 of the Financial Services (Banking) Act;

“Commissioner of Insurance” means a person appointed in accordance
with section 7 of the Insurance Companies Act 1987,

“Consolidated Banking Directive” means Directive 2006/48/EC of the
European Parliament and of the Council of 14 June 2006 relating to
the taking up and pursuit of the business of credit institutions
(recast), as may be amended from time to time;

“correspondent relationship” means-

(@ the provison of banking services by one bank as the
correspondent to another bank as the respondent, including
providing a current or other liability account and related
services, such as cash management, international funds
transfers, cheque clearing, payable-through accounts and
foreign exchange services,

(b) the relationships between and among credit institutions and
financia ingtitutions including where similar services are
provided by a correspondent institution to a respondent
institution, and including relationships established for securities
transactions or funds transfers;

“credit institution” means a credit institution as defined in point (1) of
Article 4(1) of Regulation (EU) No 575/2013 of the European
Parliament and of the Council, including branches thereof, as
defined in point (17) of Article 4(1) of that Regulation, located in the
European Union, whether its head office is situated within the
European Union or in athird country;

“customs officer” has the same meaning as in the Imports and Exports Act
1986;

“Electronic Money Directive” means Directive 2009/110/EC of the
European Parliament and of the Council of 16 September 2009 on
the taking up, pursuit and prudential supervision of the business of
electronic money institutions amending Directives 2005/60/EC and
2006/48/EC and repealing Directive 2000/46/EC, as the same may
be amended from time to time;

“European institution”, “European authorised institution” and “European

subsidiary institution” have the same meanings as in the Financial
Services (Banking) Act;
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“financial institution” means-

@

(b)

(©

(d)

(€)

(f)

an undertaking, other than a credit institution, which carries out
one or more of the operationsincluded in points (2) to (12), (14)
and (15) of Annex | to Directive 2013/36/EU of the European
Parliament and of the Council of 26 June 2013 on access to the
activity of credit institutions and the prudential supervision of
credit ingtitutions and investment firms, amending Directive
2002/87/EC and repealing Directives 2006/48/EC and
2006/49/EC, including the activities of currency exchange
offices (bureaux de change);

an insurance undertaking as defined in point (1) of Article 13 of
Directive 2009/138/EC of the European Parliament and of the
Council of 25 November 2009 on the taking-up and pursuit of
the business of Insurance and Reinsurance (Solvency I1), insofar
as it carries out life assurance activities covered by that
Directive,

an investment firm as defined in point 1 of Article 4(1) of
Directive 2004/39/EC of the European Parliament and of the
Council of 21 April 2004 on marketsin financial instruments;

a collective investment undertaking marketing its units or
shares,

aninsurance intermediary as defined in Article 2(5) of Directive
2002/92/EC of the European Parliament and of the Council of 9
December 2002 on insurance mediation, with the exception of
intermediaries as mentioned in Article 2(7) of that Directive,
when they act in respect of life insurance and other investment
related services,

branches, when located in the Community, of financia
institutions as referred to in points (a) to (e), whose head offices
are inside or outside the Community;

“Financial Services Commission” means the Financial Services
Commission established under section 3 of the Financia Services
Commission Act 2007;

“gambling services” means a service which involves wagering a stake with
monetary value in games of chance, including those with an element
of skill such as lotteries, casino games, poker games and betting
transactionsthat are provided at aphysical location, or by any means
at a distance, by electronic means or any other technology for
facilitating communication, and at the individual request of a
recipient of services;
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“group” means a group of undertakings which consists of a parent
undertaking, its subsidiaries, and the entities in which the parent
undertaking or its subsidiaries hold a participation, as well as
undertakings linked to each other by a relationship within the
meaning of Article 22 of Directive 2013/34/EU;

“home regulated activity”, in relation to a European institution means any
activity listed in the Annex | to the Consolidated Banking Directive—

(@ inreationtowhich an authority in its home State has regulatory
functions; and

(b) which in the case of a European subsidiary institution, it is
carrying on in its home State;

“insurance business” means long term business within the meaning of
Council Directive 79/267/EEC,;

“Insurance Supervisor” means a person appointed in accordance with
section 8 of the Insurance Companies Act 1987;

”Minister” means the Minister with responsibility for finance;

“money service business” means an undertaking which by way of business
operates a currency exchange office, transmits money (or any
representations of monetary value) by any means or cashes cheques
which are made payable to customers;

“police officer” has the same meaning as in the Police Act 2006;
“regulated market”—

(@ within the EEA, has the meaning given by point 14 of Article
4(1) of Directive 2004/39/EC on markets in financia
instruments; and

(b) outside the EEA, means a regulated financial market which
subjects companies whose securities are admitted to trading to
disclosure obligations which are contained in international
standards and are equivalent to the specified disclosure
obligations;

“relevant financial business” has the meaning given by section 9;

“Savings Bank” means the Gibraltar Savings Bank constituted under
section 3 of the Savings Bank Act;
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“senior management” means an officer or employee with sufficient
knowledge of the institution’s money laundering and terrorist
financing risk exposure and sufficient seniority to take decisions
affecting its risk exposure, and need not, in all cases, be a member
of the board of directors,

“the specified disclosure obligations” means disclosure requirements
consistent with—

(@ Article6(1) to (4) of Directive 2003/6/EC oninsider dealing and
market manipulation;

(b) Articles3,5, 7, 8, 10, 14 and 16 of Directive 2003/71/EC on the
prospectuses to be published when securities are offered to the
public or admitted to trading;

(c) Articles4to 6, 14, 16 to 19 and 30 of Directive 2004/109/EC
relating to the harmonisation of transparency requirements in
relation to information about issuers whose securities are
admitted to trading on a regul ated market; or

(d)

Community legislation made under the provisions mentioned

in paragraphs (a) to (c);

“supervisory authority” has the meaning given by section 29.

(1A) In this Act, “beneficial owner” means either or both a natural person
who ultimately owns or controls the customer and a natural person on whose
behalf atransaction or activity is being conducted and includes at |east-

(@ inthecaseof corporate or lega entities-

(i)

(i)

the natural person who ultimately owns or controlsalega
entity through direct or indirect ownership of a sufficient
percentage of the shares or voting rights or ownership
interest in that entity, including through bearer
shareholdings, or through control via other means, other
than a company listed on a regulated market that is
subject to disclosure requirements consistent with
European Union law or subject to equivalent international
standards which ensure adequate transparency of
ownership information;

if, after having exhausted all possible means and provided
there are no grounds for suspicion, no person under
subparagraph (i) isidentified, or if there is any doubt that
the person identified is the beneficia owner, the natural
person who holds the position of senior managing official,

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Proceeds of Crime 2015-22

the obliged entities shall keep records of the actions taken
in order to identify the beneficial ownership under
subparagraph (i) and this subparagraph;

(b) inthecaseof trusts-
(

(i)  thetrustee

) the settlor;

(iii)  the protector, if any;

(iv)  thebeneficiaries, or wheretheindividuals benefiting from
the legal arrangement or entity have yet to be determined,
the class of persons in whose main interest the legal
arrangement or entity is set up or operates,

(v)  any other natural person exercising ultimate control over
the trust by means of direct or indirect ownership or by
other means,

(c) in the case of lega entities such as foundations, and legal
arrangements similar to trusts, the natural person holding
equivalent or similar positions to those referred to in

subparagraph (b).

(1B) In the meaning of “beneficial owner” in subregulation (1), a
shareholding of 25% plus one share or an ownership interest of more than
25% in the customer held by a natural person shall be an indication of direct
ownership. A shareholding of 25% plus one share or an ownership interest of
more than 25% in the customer held by a corporate entity, which is under the
control of anatural person, or by multiple corporate entities, which are under
the control of the same natural person, shall be an indication of indirect
ownership. Control through other means may be determined, inter alia, in
accordance with the criteriain Article 22(1) to (5) of Directive 2013/34/EU
of the European Parliament and of the Council of 26 June 2013 on the annual
financia statements, consolidated financial statements and related reports of
certain types of undertakings, amending Directive 2006/43/EC of the
European Parliament and of the Council and repealing Council Directives
78/660/EEC and 83/349/EEC.

(1C) The Minister may by legal notice in the Gazette amend the percentage
referred to in subregulation (2) which may be taken as an indication of
ownership or control.

(2) Inthis Part, except in so far as the context otherwise requires, “money
laundering” means doing any act which constitutes an offence-
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(@) under section 2, 3 or 4 of thisAct;

(b) doing any act which constitutes an offence under sections 5, 6,
7 or 8 of the Terrorism Act 2005;

(c) doing any act which constitutes an offence under any other
enactment that applies in Gibratar and that offence relates to
terrorism or the financing of terrorism,

or in the case of an act done outside Gibraltar would constitute such an
offence under that Act if donein Gibraltar.

(3) For the purposes of this section, abusinessrelationship formed by any
person acting in the course of relevant financial business is an established
business relationship where that person has through the application of
customer due diligence measures obtained, satisfactory evidence of the
identity of the person who, in relation to the formation of that business
relationship, was the applicant for business.

Business relationships.

8. In this Part “business relationship” means a business, professional or
commercial relationship which is connected with the professional activities
of a relevant financial business and which is expected, at the time when
contact is established, to have an element of duration.

Relevant financial business.
9.(1) For the purposes of this Part, “relevant financial business” means,
subject to subsection (2), the business of engaging in one or more of the
following businesses or activities—
(@ €eectronic money issuer or deposit-taking business carried on by
aperson who isfor the time being an authorised institution under
the Financial Services (Banking) Act;

(b) business of the Savings Bank or of the Gibraltar International
Bank;

(c) anyhomeregulated activity carried on by a European institution;

(d) investment business within the meaning of the Financia
Services (Investment and Fiduciary Services) Act;

(e) any of theactivitiesin points 1 to 12 or 14 of the Annex | to the

Consolidated Banking Directive other than an activity falling
within paragraphs (a) to (e);
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(f)

(9)

(h)
(i)

()

(k)

()
(m)
(n)

insurance business carried on by a person who has received
official authorisation pursuant to Article 6 or 27 of the First Life
Directive;

auditors, insolvency practitioners, external accountants and tax
advisors;

real estate agents;

notaries and other independent legal professionals, when they
participate whether—

() by assisting in the planning or execution of transactions
for their client concerning the—

(A) buying and selling of real property or business

entities;

(B) managing of client money, securities or other
assets,;

© opening or management of bank, savings or

securities accounts;

(D) organisations of contributions necessary for the
creation, operation or management of
companies;

(E) creation, operation or management of trusts,
companies, foundations, or similar structures;
or

(i) by acting on behalf of and for their client in any financia
or real estate transaction;

controlled activity other than a general insurance intermediator
under the Financia Services (Investment and Fiduciary
Services) Act;

dedlers in all high value goods whenever payment is made or
received in cash and in an amount of 10,000 euro or more;

gambling services,
currency exchange offices / bureaux de change;

money transmission / remittance offices,
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(o) any recognised or authorised scheme or any authorised restricted
activity under the Financial Services (Collective Investment
Schemes) Act 2011.

(0a) any other financial institution; or

(p) undertakings that receive, whether on their own account or on
behalf of another person, proceeds in any form from the sale of
tokenised digital assets involving the use of distributed ledger
technology or a similar means of recording a digita
representation of an asset.

(2) A businessisnot relevant financial businessin so far asit consists of
activity in respect of which a person would require authorisation under the
Financial Services (Investment and Fiduciary Services) Act if (disregarding
for this purpose paragraph (h) of Part | of Schedule 4 to that Act) he were not
an exempt person by virtue of section 4 of and Schedule 4 to that Act.

(3) The Minister may by regulations add to, delete or otherwise amend
the list of businesses or activities set out in subsection (1).

(4) Inthissection-

“deposit taking business” has the same meaning as in the Financial
Services (Banking) Act;

“the First Life Directive” means the First Council Directive on the
Coordination of laws, regulations and administrative provisions
relating to the taking up and pursuit of the business of direct life
assurance (Council Directive 2002/83/EEC).

Extension of provisionsto other entities.

9A. The Minister must, by regulations made pursuant to section 9(3) and in
accordance with the risk-based approach, ensure that the scope of this Part is
extended in whole or in part to professions and to categories of undertakings,
other than the obliged entities referred to in Article 2(1) of the Money
Laundering Directive, which engagein activitieswhich are particularly likely
to be used for the purposes of money laundering or terrorist financing.

Responsibility for compliance.
9B. A relevant financial business must, where applicable, appoint adirector,
senior manager or partner, and it shall be that person’s duty to ensure

compliance with Part |1 and this Part.

Customer Due Diligence
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M eaning of customer due diligence measures.
10. “Customer due diligence measures” shall comprise —

(@ identifying the customer and verifying the customer’s identity
on the basis of documents, data or information obtained from a
reliable and independent source;

(b) identifying the beneficial owner and taking reasonable
measures, on a risk-sensitive basis, to verify that person’s
identity so that the relevant financial businessis satisfied that it
knows who the beneficial owner is, including, in the case of a
legal person, trust, company, foundation or similar lega
arrangement, taking reasonable measures to understand the
ownership and control structure of the customer; and

(c) assessing and, as appropriate, obtaining information on the
purpose and intended nature of the business relationship.

Actionsthrough authorised persons.

10A. A relevant financial business undertaking the tasks set out in section
10(a) and (b) must also verify that any person purporting to act on behalf of
the customer is so authorised and identify and verify the identity of that
person.

Application of customer due diligence measur es.

11.(1) Subject to sections 13, 14, 16 to 20 and 23, a relevant financia
business must apply customer due diligence measures when it—

(@) establishes abusiness relationship;

(b) carries out an occasiona transaction amounting to 15,000 euro
or more, whether the transaction is carried out in a single
operation or in severa operations which appear to be linked,;

(ba) in the case of persons trading in goods, when carrying out
occasional transactions in cash amounting to 10,000 euro or
more, whether the transaction is carried out in asingle operation
or in several operations which appear to be linked;

(c) suspects money laundering or terrorist financing, regardless of
any derogation, exemption or threshold;
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(d)

(€)

(f)

doubts the veracity or adeguacy of documents, data or
information previously obtained for the purposes of
identification or verification;

constitutes a transfer of funds, as defined in Article 3(9) of
Regulation (EU) 2015/847 of the European Parliament and of
the Council of 20 May 2015 on information accompanying
transfers of funds and repealing Regulation (EC) No 1781/2006
(1), exceeding 1,000 euro;

for providers of gambling services, upon the collection of
winnings, the wagering of a stake, or both, when carrying out
transactions amounting to 2,000 euro or more, whether the
transaction is carried out in a single operation or in several
operations which appear to be linked.

(2) A relevant financial business must also apply customer due diligence
measures at other appropriate times to existing customers on a risk-sensitive
basis, including at times when the relevant circumstances of a customer

change.

(3 A relevant financial business must—

(@) determine the extent of customer due diligence measures on a
risk-sensitive basis depending on the type of customer, business
relationship, product or transaction; and

(b) be able to demonstrate to his supervisory authority that the
extent of the measures is appropriate in view of the risks of
money laundering and terrorist financing that have been
identified.

(4) Where-

(@ aredevant financia business is required to apply customer due
diligence measures in the case of atrust, legal entity (other than
abody corporate) or alegal arrangement (other than atrust); and

(b) the class of persons in whose main interest the trust, entity or

arrangement is set up or operates is identified as a beneficia
owner, therelevant financial businessis not required to identify
all the members of the class.

(5) When determining to what extent to apply customer due diligence
measures a relevant financial business must, at least, take into account the
following list of risk variables-

@

the purpose of an account or relationship;
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(b) thelevel of assets to be deposited by a customer or the size of
transactions undertaken;

(c) theregularity or duration of the business relationship.
Ongoing monitoring.

12.(1) A relevant financial business must conduct ongoing monitoring of a
business relationship.

(2) *“Ongoing monitoring” of a business relationship means the scrutiny
of transactions undertaken throughout the course of the relationship
(including, where necessary, the source of funds) to ensure that the
transactions are consistent with the relevant financial business’s or person’s
knowledge of the customer, his business and risk profile, including where
necessary the source of funds and keeping the documents, data or information
obtained for the purpose of applying customer due diligence measures up-to-
date.

(3) Section 11(3) appliesto the duty to conduct ongoing monitoring under
subsection (1) asit applies to customer due diligence measures.

Timing of verification.

13.(1) This section applies in respect of the duty under section 11(1)(a) and
(b) to apply the customer due diligence measures referred to in section 10(a)
and (b).

(2) Subject to subsection (3) to (5) and section 14, a relevant financial
business must verify the identity of the customer (and any beneficial owner)
before the establishment of a business relationship or the carrying out of an
occasional transaction.

(3) Such verification may be completed during the establishment of a
business relationship if—

(@) thisisnecessary not to interrupt the normal conduct of business,
and

(b) there is little risk of money laundering or terrorist financing
occurring, provided that the verification is completed as soon as
practicable after contact isfirst established.

(4) A credit ingtitution or financial institution involved in life insurance
or other investment-related insurance activities must, in addition to the
customer due diligence and ongoing monitoring requirements at sections 11
and 12, conduct the following customer due diligence measures on the

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22 Proceeds of Crime

beneficiaries of life insurance and other investment-related insurance
policies, as soon as the beneficiaries are identified or designated-

(@ in the case of beneficiaries that are identified as specifically
named persons or lega arrangements, taking the name of the
person;

(b) inthe case of beneficiariesthat are designated by characteristics
or by class or by other means, obtaining sufficient information
concerning those beneficiariesto satisfy the credit institutions or
financial ingtitution that it will be able to establish the identity
of the beneficiary at the time of the payout.

(4A) Pursuant to subsection (4)-

(@ the verification of the identity of the beneficiaries shall take
place at the time of the payout; and

(b) inthe case of assignment, in whole or in part, of the life or other
investment-related insurance to a third party, credit institutions
and financial institutions aware of the assignment shall identify
the beneficial owner at the time of the assignment to the natural
or legal person or legal arrangement receiving for its own benefit
the value of the policy assigned.

(4B) Subsection (4C) appliesif-

(@ therelevant person isrequired to apply customer due diligence
measures in the case of atrust, alega entity (other than a body
corporate) or alegal arrangement (other than atrust); and

(b) the beneficiaries of that trust, entity or arrangement are
designated as a class, or by reference to particular
characteristics.

(4C) If thissubsection applies, therelevant person must establish and verify
the identity of the beneficiary before-

(@ any payment is made to the beneficiary; or

(b) the beneficiary exercises its vested rights in the trust, entity or
legal arrangement.

(5) The verification of the identity of a bank account holder may take
place after the bank account has been opened provided that there are adequate
safeguards in place to ensure that—

(@ theaccount isnot closed; and
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(b) transactions are not carried out by or on behalf of the account
holder (including any payment from the account to the account
holder), before verification has been completed.

Casinos.

14.(1) A casino must establish and verify the identity of al customers who
purchase or exchange gambling chips with avalue of 2,000 euro or more.

(2) If the casino is subject to state supervision it shall be deemed to have
complied with the customer due diligence requirements if it registers,
identifies and verifies the identity of the customer immediately on or before
entry, regardless of the number of the gambling chips purchased.

Requirement to cease transactions etc.
15.(1) Where, in relation to any customer, a relevant financial business is
unable to apply customer due diligence measures in accordance with the

provisions of this Part, it—

(@ must not carry out atransaction with or for the customer through
abank account;

(b) must not establish a business relationship or carry out an
occasional transaction with the customer;

(c) must terminate any existing business relationship with the
customer;

(d) must consider whether he isrequired to make a disclosure to the
GFIU.

(2) Subsection (1) does not apply to notaries, independent members of
professions which are legally recognised and controlled, auditors and tax
advisorswho arein the course of ascertaining thelegal position for their client
or performing the task of defending or representing that client in, or
concerning, legal proceedings, including advice on the institution or
avoidance of proceedings.

Simplified customer duediligence.
16.(1) Where arelevant financial business-

(@ identifiesareas of lower risk; and
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(b) hasascertained that the business relationship or the transaction
presents a lower degree of risk,

it may, in accordance with this section apply simplified customer due
diligence measures.

(2) Nothinginthissection isto be construed as derogating from the need
to undertake sufficient monitoring of the transactions and business
relationships to enable the detection of unusual or suspicious transactions or
from the provisions of section 12.

(3) When assessing the risks of money laundering and terrorist financing
relating to types of customers, geographic areas, and particular products,
services, transactions or delivery channels, arelevant financial business must
takeinto account at |east the factors of potentially lower risk situations set out
in Schedule 6.

(4) Inthe case of credit institutions and financial institutions, these shall
in addition, have regard to guidelines issued by the Commission pursuant to
Article 17 of the Money Laundering Directive.

Enhanced customer due diligence measures. application.

17.(1) Relevant financial business must apply enhanced due diligence
measures to appropriately manage and mitigate risks-

(@ in the cases referred to in Articles 19 to 24 of the Money
Laundering Directive;

(b) when dealing with natural personsor legal entities established in
third countries identified by the European Commission as high
risk third countries; and

() inother cases of higher risk identified-
() by the relevant financial business; or
(i) by the Minister by notice in the Gazette.

(2) Notwithstanding subsection (1), enhanced customer due diligence
measures need not be invoked automatically with respect to branches or
majority-owned subsidiaries of obliged entities established in the European
Union which are located in high-risk third countries, where those branches or
majority-owned subsidiaries fully comply with the group-wide policies and
proceduresin accordance with Article 45 of the Money Laundering Directive,
and such cases must be handled on arisk sensitive basis.
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(3 A relevant financia business must examine, as far as reasonably
possible, the background and purpose of al complex and unusually large
transactions, and all unusual patterns of transactions, which have no apparent
economic or lawful purpose, in particular, a relevant financial business shall
increase the degree and nature of monitoring of the business relationship, in
order to determine whether those transactions or activities appear suspicious.

(4) When assessing therisks of money laundering and terrorist financing,
a relevant financial business must take into account at least the factors of
potentially higher-risk situations set out in Schedule 7, which reproduces
Annex |11 to the Money Laundering Directive.

(5 A relevant financial business must have regard to a guidance issued
by the European Commission pursuant to Article 18(4) of the Money
Laundering Directive where that guidance is aimed at the sector that the
relevant financial business operatesin.

Enhanced customer due diligence: correspondent relationships 3rd
country.

17A.(1) With respect to cross-border correspondent relationshipswith athird-
country respondent institution, in addition to the customer due diligence
measures laid down in Article 13 of the Money Laundering Directive, a
relevant financial business which is a credit institution or a financial
Institutions must-

(@ gather sufficient information about the respondent institution to
understand fully the nature of the respondent's business and to
determine from publicly available information the reputation of
the institution and the quality of supervision;

(b) assess the respondent institution’s anti-money laundering and
combatting of terrorist financing controls;

(c) obtain approva from senior management before establishing
new correspondent relationships,

(d) document the respective responsibilities of each institution;

(e) with respect to payable-through accounts, be satisfied that the
respondent institution has verified theidentity of, and performed
ongoing due diligenceon, the customers having direct access
to accounts of the correspondent institution, and that it is able
to provide relevant customer due diligence data to the
correspondent institution, upon request.

Non face-to-face.
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18. Where the customer has not been physically present for identification
purposes, a relevant financial business must take specific and adequate
measures to compensate for the higher risk, for example, by applying one or
more of the following measures-

(@ ensuring that the customer’s identity is established by additional
documents, data or information;

(b) supplementary measures to verify or certify the documents
supplied, or requiring confirmatory certification by a credit
institution or financia institution which is subject to the Money
Laundering Directive;

(c) ensuring that the first payment is carried out through an account
opened in the customer’s name with a credit institution.

Correspondent banking.

19. A credit institution (“the correspondent™) which has or proposes to have
a correspondent banking relationship with a respondent institution (“the
respondent”) from a non-EEA State or Territory must, in addition to the
customer due diligence requirements under sections 10 to 13-

(@ gather sufficient information about the respondent to understand
fully the nature of its business;

(b) determine from publicly-available information the reputation of
the respondent and the quality of its supervision;

(c) assess the respondent’s anti-money laundering and anti-terrorist
financing controls;

(d) obtain approval from senior management before establishing a
new correspondent banking relationship;

(e) document the respective responsibilities of the respondent and
correspondent; and

(f) be satisfied that, in respect of those of the respondent’s
customers who have direct access to accounts of the
correspondent, the respondent-

) has verified the identity of, and conducts ongoing
monitoring in respect of, such customers; and

(i) is able to provide to the correspondent, upon request, the
documents, data or information obtained when applying
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customer due diligence measures and ongoing
monitoring.

Politically exposed persons.

20.(1) A relevant financia business that proposes to have a business
relationship or carry out an occasional transaction with a politically exposed
person must, in addition to the customer due diligence requirements under
sections 10 to 13-

(@ have approval from senior management for establishing or
continuing the business relationship with that person;

(b) take adeguate measures to establish the source of wealth and
source of funds which are involved in the proposed business
relationship or occasional transaction; and

(c) where the business relationship is entered into, conduct
enhanced ongoing monitoring of the relationship.

(2) Subsection (1) and section 20B applies to family members and
persons known to be close associates of politically exposed persons as though
such persons are themsel ves politically exposed persons.

(3) For the purpose of deciding whether a person is a known close
associate of a person referred to in subsection (2)(a), a relevant financia
business need only have regard to information which isin its possession or is
publicly known.

Politically exposed person: interpretation.
20A. For the purposes of this Part-

“family members” includes the following-

(@ the spouse, or a person considered to be equivalent to a spouse,
of apolitically exposed person;

(b) the children and their spouses, or persons considered to be
equivalent to a spouse, of apolitically exposed person;

(c) theparentsof apolitically exposed person;
“persons known to be close associates” means-
(@ natural persons who are known to have joint beneficia

ownership of legal entities or legal arrangements, or any other
close business relations, with a politically exposed person;
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(b) natural persons who have sole beneficial ownership of a lega
entity or legal arrangement which is known to have been set up
for the de facto benefit of a politically exposed person;

“politically exposed person” means a natural person who is or who has
been entrusted with prominent public functions and includes the
following-

(@ heads of State, heads of government, ministers and deputy or
assistant ministers,

(b) members of parliament or of similar legidative bodies,

(c) members of the governing bodies of political parties;

(d) members of supreme courts, of constitutional courts or of other
high-level judicial bodies, the decisions of which are not subject
to further appeal, except in exceptional circumstances,

(e) members of courts of auditors or of the boards of central banks,

(f) ambassadors, charges d’affaires and high-ranking officersin the
armed forces;

(g members of the administrative, management or supervisory
bodies of State-owned enterprises,

(h) directors, deputy directors and members of the board or
equivalent function of an international organisation,

but no public function referred to in paragraphs (a) to (h) shall be understood
as covering middle-ranking or more junior officials;

Politically exposed person: continuing obligations.

20B. Where a politically exposed person is no longer entrusted with a
prominent public function by a Member State or a third country, or with a
prominent public function by an internationa organisation, a relevant
financial businessmust, for at least 12 months after ceasing to be so entrusted,
take into account the continuing risk posed by that person and to apply
appropriate and risk-sensitive measures until such time as that person is
deemed to pose no further risk specificto politically exposed persons.

Branches and subsidiaries.

21.(1) A credit ingtitution or financia institution must require its branches
and subsidiary undertakings which are located in a non-EEA State or
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Territory to apply, to the extent permitted by the law of that State or Territory,
measures at least equivalent to those set out in this Act with regard to
customer due diligence measures, ongoing monitoring and record-keeping.

(2) Where the law of a non-EEA State or Territory does not permit the
application of such equivaent measures by the branch or subsidiary
undertaking located in that State or Territory, the credit institution or financial
institution must—

(@ inform its supervisory authority accordingly; and

(b) take additional measures to handle effectively the risk of money
laundering and terrorist financing.

(2A) If the additiona measures referred to in subsection (2)(b) are not
sufficient, the supervisory authority shall exercise additional supervisory
actions, including requiring that the group does not establish or that it
terminates business relationships, and does not undertake transactions and,
where necessary, requesting the group to close down its operationsin thethird
country.

(3) In this section “subsidiary undertaking” except in relation to an
incorporated friendly society, has the meaning given by section 2 of the
Companies Act 2014 and, in relation to a body corporate in or formed under
the law of an EEA State other than the law of Gibraltar, includes an
undertaking which isasubsidiary undertaking within the meaning of any rule
of law in force in that State for purposes connected with implementation of
the European Council Seventh Company Law Directive 83/349/EEC on
consolidated accounts.

(4) The Government, EEA States, EBA, EIOPA and ESMA and the
European Commission, to the extent relevant for the purposes of this Act, the
Money Laundering Directive and in accordance with the relevant provisions
of Regulation (EU) No 1093/2010, Regulation (EU) No 1094/2010 and
Regulation (EU) No 1095/2010, shall inform each other of cases where the
legislation of non-EEA States does not permit application of the measures
required under Article 31(1)(1% paragraph) and coordinated action could be
taken to pursue a solution.

Shell banks, anonymous accounts etc.

22.(1) A credit ingtitution or financia institution must not enter into, or
continue, a correspondent banking relationship with a shell bank.

(2) A credit institution or financia institution must take appropriate
measures to ensure that it does not enter into, or continue, a corresponding
banking relationship with a bank which is known to permit its accounts to be
used by a shell bank.
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(3) A credit institution or financia institution carrying on business in
Gibraltar must not set up an anonymous account or an anonymous passbook
for any new or existing customer.

(3A) A credit institution or financial institution which seeks to carry on
business in Gibraltar must subject the owner and beneficiary of an existing
anonymous account or anonymous passbook to customer due diligence
measures as soon as possible and in any event before such account or
passbook is used in any way.

(3B) Supervisory authorities shall publish such guidance as they consider
necessary to prevent the misuse of bearer shares and bearer share warrants.

(4) A “shell bank” means a credit institution or financial institution, or an
ingtitution that carries out equivalent activities to those carried out by credit
institutions and financial institutions, incorporated in ajurisdiction in which
it has no physical presence, involving meaningful decision making and
management, and which is unaffiliated with aregulated financial group.

Reliance.

23. (1) A relevant financial business may rely on a person who falls within
subsection (2) (or who the relevant financial business has reasonable grounds
to believe falls within subsection (2)) to apply any customer due diligence
measures and record keeping requirements provided that—

(@ theother person consentsto being relied on; and

(b) notwithstanding the relevant person's reliance on the other
person, the relevant person remains liable for any failure to
apply such measures.

(1A) Subsection (1) shall not be construed as permitting reliance on athird
party that is established in a high risk third country.

(1B) Subsection (1A) does not apply to branches and majority-owned
subsidiaries of obliged entities established in the European Union from where
those branches and majority-owned subsidiaries fully comply with the group-
wide policies and procedures in accordance with Article 45 of the Money
Laundering Directive.

(2) The persons are-

(@ acreditingtitution or financial institution which is an authorised
person;
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(b) an auditor, insolvency practitioner, externa accountant, tax
adviser or independent legal professional supervised for the
purposes of this Act by one of the bodies listed in Part 1 of
Schedule 2;

(c) apersonwho carries on businessin another EEA state who is-

(i) a credit institution or financia institution, auditor,
insolvency practitioner, external accountant, tax adviser
or independent legal professional;

(i)  subject to mandatory professional registration recognised
by law; and

(i)  supervised for compliance with the requirements laid
down in the money laundering directive in accordance
with section 2 of Chapter VI of the Money Laundering
Directive; or

(d) apersonwho carries on businessin anon-EEA state who is-

(i)  acredit ingtitution or financia institution (or equivalent
institution), auditor, insolvency practitioner, external
accountant, tax adviser or independent legal professional;

(i)  subject to mandatory professional registration recognised
by law;

(i) subject to requirements equivalent to those laid down in
section 2 of Chapter VI of the Money Laundering
Directive; and

(@iv) supervised for compliance with those requirements in a
manner equivalent to section 2 of Chapter VI of the
Money Laundering Directive.

(3 In subsection (2)(c)(i) and (d)(i), “auditor” and “insolvency
practitioner” includes a person situated in another EEA state or a non-EEA
state who provides services equivaent to the services provided by an auditor
or insolvency practitioner.

(4) Nothingin thissection preventsarelevant financial business applying
customer due diligence measures by means of an outsourcing service provider
or agent provided that the relevant person remains liable for any failure to
apply such measures but this section does not apply to outsourcing or agency
relationships where, on the basis of a contractual arrangement, the
outsourcing service provider or agent is to be regarded as part of the obliged
entity.
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(5) In this section, “financial institution” excludes money service
businesses.

(6) Where the Government considers that a non-EEA State meets the
conditions set out in subsection (2)(d) it shall ensure that EEA States, EBA,
EIOPA and ESMA are informed, to the extent relevant for the purposes of
thisAct, the Money Laundering Directive and in accordance with the relevant
provisons of Regulation (EU) No 1093/2010, Regulation (EU) No
1094/2010 and Regulation (EU) No 1095/2010.

Reliance: additional provisions.
23A. A relevant financial businessthat is part of agroup may be considered
to have complied with the provisions adopted pursuant to sections 23 and

25(5) of this Act through its group programme if-

(@ therelevant financial businessrelies oninformation provided by
aperson that is part of the same group;

(b) that group appliescustomer due diligence measures, rules on
record-keeping and programmes against money laundering and
terrorist financing in accordance with this Act or equivalent
rules,

(c) the effective implementation of the requirements referred to in
paragraph (b) is supervised at group level by a supervisory
authority in Gibraltar or a supervisory authority in the third
country.

Directionswher e Financial Action Task Force appliescounter -measur es.
24.(1) The Minster may direct any relevant financial business-

@ not to enter into a business relationship;

(b) not to carry out an occasional transaction; or

(© not to proceed any further with a business relationship or
occasional transaction,

with aperson who issituated or incorporated in anon-EEA State
or Territory to which the Financial Action Task Force has
decided to apply counter-measures.

(2) Where the Minister issues a direction under subsection (1) he
shall cause that direction to be published in the Gazette.
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Recor d-keeping, procedures and training
Recor d-keeping.

25.(1) Subject to subsection (4), arelevant financial business must keep the
records specified in subsection (2) for at least the period specified in
subsection (3).

(2) Therecords are-

(@ acopy of, the documents and information which are necessary,
the evidence of the customer’s identity obtained pursuant to
sections 10A, 11, 12, 13, 14, 16, 17, 17A, 18, 19, 20, 20B or
22(3);

(b) the supporting evidence and records of transactions (consisting
of the origina documents or copies) necessary to identify
transactions in respect of a business relationship or occasional
transaction which is the subject of customer due diligence
measures or ongoing monitoring.

(3) Theperiod isfive years beginning on—

(@ inthe case of the records specified in subsection (2)(a), the date
on which—

(i)  theoccasional transaction is completed; or
(i)  thebusiness relationship ends; or
(b) inthe case of the records specified in subsection (2)(b)—

(i)  where the records relate to a particular transaction, the
date on which the transaction is compl eted;

(i)  for al other records, the date on which the business
relationship ends.

(4) A relevant financia businesswho isrelied on by another person must
keep the records specified in subsection (2)(a) for five years beginning on the
date on which heisrelied on for the purposes of sections 10A, 11, 12, 13, 14,
16, 17, 17A, 18, 19, 20, 20B or 22 in relation to any business relationship or
occasional transaction.

(5 A person referred to in section 23(2)(a) or (b) who isrelied on by a

relevant financial business must, if requested by the person relying on him
within the period referred to in subsection (4)—
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(@) assoon as reasonably practicable make available to the person
who is relying on him any information about the customer (and
any beneficial owner) which he obtained when applying
customer due diligence measures; and

(b) assoon as reasonably practicable forward to the person who is
relying on him copies of any identification and verification data
and other relevant documents on the identity of the customer
(and any beneficial owner) which he obtained when applying
those measures.

(6) A relevant financial business who relies on a person referred to in
section 23(2)(c) or (d) to apply customer due diligence measures must take
steps to ensure that the third party will, if requested by the relevant financial
business within the period referred to in subsection (4)-

(@) as soon as reasonably practicable make available to him any
information about the customer (and any beneficial owner)
which the third party obtained when applying customer due
diligence measures; and

(b) assoon as reasonably practicable forward to him copies of any
identification and verification dataand other relevant documents
on theidentity of the customer (and any beneficial owner) which
the third party obtained when applying those measures.

(7) Subsection (5) and (6) do not apply where a relevant financial
busi ness applies customer due diligence measures by means of an outsourcing
service provider or agent.

(8) For thepurposes of this section aperson relies on another person when
he does so in accordance with section 23(1).

(9) Ingtitutionsand personsreferred to in section 9(1) situated in Gibraltar
shall recognise and accept the outcome of the customer due diligence
requirements laid down in this Act and carried out in accordance with this
Act by an institution referred to in section 9(1) in Gibraltar or another EEA
State and meeting the requirements in this Act even if, in the case of
institutions situated in another EEA State, the documents or data on which
these requirements have been based are different to those required in
Gibraltar.

(10) Upon expiry of the retention periods referred to in this section
persona data shall be deleted, unless-

(@ retention isrequired by another enactment; or
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(b) wheretheMinister by Order providesfor the retention of records
specified in that Order.

(11) The Minister must not make an Order under subsection (10)(b) unless
there has been carried out a thorough assessment of the necessity and
proportionality of such further retention and the Minister considers it to be
justified as necessary for the prevention, detection or investigation of money
laundering or terrorist financing.

(12) An order under subsection (10)(b) cannot require retention of records
for a period exceeding 5 years.

Record keeping and legal proceedings.

25ZA.(1) A relevant financial business may retain, until the 25 June 2020 the
information and documents which are necessary evidence of the customer’s
identity obtained pursuant to sections 10A, 11, 12, 13, 14, 16, 17, 17A, 18,
19, 20, 20B or 22(3), where this information is related to legal proceedings
which commenced prior to 25 June 2015.

(2) Upon expiry of the retention periods referred to in this section
persona data shall be deleted, unless-

(@ retention isrequired by another enactment; or

(b) where the Minister by Order provides for the retention of the
information and documents specified in that Order.

(3) The Minister must not make an Order under subsection (2)(b) unless
there has been carried out a thorough assessment of the necessity and
proportionality of such further retention and the Minister considers it to be
justified as necessary for the prevention, detection or investigation of money
laundering or terrorist financing.

(4) An order under subsection (2)(b) cannot require retention of
information and documents for a period exceeding 5 years.

Risk assessment.

25A.(1) Subject to subsection (4), a relevant financial business must take
appropriate steps to identify and assess the risks of money laundering and
terrorist financing, taking into account risk factors including those relating to
their customers, countries or geographic areas, products, services,
transactions or delivery channels, and any information that is made available
to the relevant financial business pursuant to the National Coordinator for
Anti-Money Laundering and Combatting Terrorist Financing Regulations
2016.
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(2) The steps referred to in subsection (1) must be proportionate to the
nature and size of the relevant financial business.

(3) Therisk assessment referred to in subsection (1) must be documented,
kept up-to-date and made available to the relevant competent authorities
concerned.

(4) A competent authority may decide that individua documented risk
assessments are not required where the specific risks inherent in the sector
are clear and understood, and where that competent authority takes such a
decision it shall ensure that the relevant financial businesses which it
supervises are informed accordingly.

Policies and procedures.

26.(1) A relevant financia business must establish and maintain appropriate
and risk-sensitive policies, controls and procedures, proportionate to its
nature and size, relating to—

(@ customer due diligence measures and ongoing monitoring;

(b) reporting;

(c) record-keeping;

(d) internal control;

(e) risk assessment and management;

(f) compliance management including, where appropriate with
regard to the size and nature of the business the allocation of
overal responsibility for the establishment and maintenance of
effective systems of control to a compliance officer at
management level (being adirector or senior manager); and

(g) employee screening.

(1A) A relevant financial business must, where appropriate having
regard to the size and nature of the business, undertake an independent audit
function for the purposes of testing the policies, controls and procedures
referred to in subsection (1).

(1B) A relevant financia business that has branches or subsidiaries must
implement group-wide policies and procedures for sharing information

within the group, to the extent permitted under the Data Protection Act 2004.

(1C) Any sharing of information under subsection (1B) may only be used
for the purposes of anti-money laundering and combatting terrorist financing.
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(2) The policies and procedures referred to in subsection (1) include
policies and procedures—

(a) which provide for the identification and scrutiny of—
) complex or unusualy large transactions,

(i) unusual patterns of transactions which have no apparent
economic or visible lawful purpose; and

(iii)  any other activity which the relevant financial business
regards as particularly likely by its nature to be related to
money laundering or terrorist financing;

(b) which specify the taking of additional measures, where
appropriate, to prevent the use for money laundering or terrorist
financing of products and transactions which might favour
anonymity;

(c) to determine whether a customer or a beneficia owenr of a
customer isapolitically exposed person by way of the provision
of appropriate risk management systems, including risk-based
procedures;

(d) under which-

(i) an individual in the relevant financial business’s
organisation is the appropriate person nominated to
receive disclosures under section 28;

(i) anyone in the organisation to whom information or other
matter comes in the course of the business as a result of
which he knows or suspects or has reasonable grounds for
knowing or suspecting that a person is engaged in money
laundering or terrorist financing is required to comply
with Part 11 of thisAct;

(ili)  where adisclosure is made to the appropriate person, he
must consider it in the light of any relevant information
which is available to the relevant financial business and
determine whether it gives rise to knowledge or suspicion
or reasonable grounds for knowledge or suspicion that a
person is engaged in money laundering or terrorist
financing.

(2A) The policies and procedures implemented for the purposes of
compliance with subsection (2)(d), where they concern the determination
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whether the beneficiary of alifeor other investment-related insurance policy
or, if appropriate, the beneficia owner of the beneficiary, is apolitically
exposed person then the policies and procedures must be implemented no
later than at the time of the payout or at the time of the assignment, in whole
or in part, of the policy, and where there are higher risks identified, in
addition to applying the customer due diligence measures laid down in
sections 10 to 13, arelevant financial business must-

(@ ensure that senior management is informed before payout of
policy proceeds;

(b) conduct enhanced scrutiny of the entire business relationship
with the policyholder.

(3) Subsection (2)(d) does not apply wheretherelevant financial business
is an individual who neither employs nor acts in association with any other
person.

(4) A creditinstitution or financial institution must establish and maintain
systems which enable it to respond fully and rapidly to enquiries from the
GFIU asto-

(& whether it maintains, or has maintained during the previousfive
years, a business relationship with any person; and

(b) the nature of that relationship.

(5) A credit ingtitution or financial institution must communicate where
relevant the policies and procedures which it establishes and maintains in
accordance with this section to its branches and subsidiary undertakings
which are located outside Gibraltar.

(5A) A credit institution or financial businessthat has branches or majority-
owned subsidiaries|ocated in third countries, where the minimum anti-money
laundering and terrorist financing requirements are less strict that those
applied in Gibraltar, shall ensure that the level of requirements expected in
Gibraltar isapplied, to the extent that the third country’s law so allows.

(6) Inthissection—
“politically exposed person” has the same meaning as in section 20A;
“subsidiary undertaking” has the same meaning as in section 21.
Approval of palicies, controlsand procedures.

26A. The policies, controls and procedures referred to in section 26 must not
be implemented without the prior approval of senior management.
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Training.

27.(1) A relevant financial business must take appropriate measures, having
regard to therisks, the nature of the business and its size, so that itsemployees
are-

(@ madeaware of-

(i) the law relating to money laundering and terrorist
financing; and

(i) relevant data protection requirements; and

(b) regularly given training in how to recognise and deal with
transactions and other activities which may be related to money
laundering or terrorist financing.

(2) Where anatura person faling within section 9(1)(g) or (i) performs
his professional activities as an employee of alegal person, the obligationsin
this section shall apply to that legal person rather than to the natural person.

Internal reporting procedures.

28.(1) A group must have in place internal reporting procedures for the
purposes of receiving disclosures about knowledge or suspicions of money
laundering or terrorist financing that may be taking place in regards to
activities related to the group.

(2) Interna reporting procedures maintained by a person are in
accordance with this section if they include provision-

(& identifying a person (“the appropriate person”) to whom a report
isto be made of any information or other matter which comesto
the attention of aperson handling relevant financial businessand
which, in the opinion of the person handling that business, gives
rise to a knowledge or suspicion that another person is engaged
in money laundering;

(b) requiring that any such report be considered in the light of al
other relevant information by the appropriate person, or by
another designated person, for the purpose of determining
whether or not the information or other matter contained in the
report does give rise to such a knowledge or suspicion;

(c) for any person charged with considering a report in accordance

with paragraph (b) to have reasonable access to other
information which may be of assistance to him and which is
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available to the person responsible for maintaining the internal
reporting procedures concerned; and

(d) for securing that the information or other matter contained in a
report is disclosed to the GFIU where the person who has
considered the report under the procedures maintained in
accordance with the preceding provisions of this section knows
or suspects that another person is engaged in money laundering.

(3) Information about money laundering and terrorist financing received
under this section may be shared between the group unless instructed
otherwise by the GFIU.

Supervisory authorities.

29.(1) Referencesin thisPart to supervisory authorities shall be construed in
accordance with the following provisions.

(2) For the purposes of this Part, each of the bodies listed in Part | of
Schedule 2 shall be a supervisory authority.

(3) The Minister may by order published in the Gazette add to, delete
from, or amend the list of supervisory authoritiesin Part | of Schedule 2.

Duties of supervisory authorities.

30.(1) A supervisory authority must effectively monitor the relevant persons
for whom it is the supervisory authority and take necessary measures for the
purpose of securing compliance by such personswith the requirements of this
Act.

(2) Where under section 29 there is more than one supervisory authority
for a relevant person, the supervisory authorities shall agree between them
which one shall act as the supervisory authority for that person and shall
notify that person accordingly.

(3) With respect to relevant financia businesses referred to in section
9(1)(g) to (i) (with the exception of insolvency practitioners), measures taken
under this section shall include those necessary to prevent persons convicted
of arelevant offence or their associates from holding a management function
in, or being a beneficial owner of, those businesses.

(4) Where an obliged entity as defined under article 2(1) of the Money
Laundering Directive operates an establishment in Gibraltar, the supervisory
authority shall supervise the relevant establishment.

(5) In the case of an establishment referred to in article 49(9) of the
Money Laundering Directive, the supervision referred to in subsection (4)
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may include the taking of appropriate and proportionate measures to address
serious failings that require immediate remedies, and such measures shall be
temporary and be terminated when the failings identified are addressed.

(6) Measurestaken under subsection (5) may be taken with the assistance
of, or in cooperation with, competent authorities of the home EEA State of
the obliged entity.

Supervisory authorities: duty toinform GFIU.

30A. Where asupervisory authority, in the course of checks carried out on
personsfor whom it isthe supervisory authority or in any other way, discovers
facts that could be related to money laundering or to terrorist financing, it
shall promptly inform the GFIU.

Secur e communication systems.

30B.(1) A relevant financial business must have systemsin place which allow
for full and speedy responses to a request from the GFIU, alaw enforcement
authority or a supervisory authority in relation to whether the relevant
financia business maintains or has maintained a business relationship with a
specified person in the 5 years prior to the request.

(2) The systemsreferred to in subsection (1) must be secure channels of
communication that ensure full confidentiality of the enquiries.

Criminal checks.
30C.(1) A supervisory authority must, when carrying out checks to ensure
that aperson isfit and proper, make enquiries of the Commissioner of Police
under the Exchange of Criminal Records Regulations 2014, to evaluate
whether-
(@ apersonwhoisor intendsto be-
(i)  acontroller of arelevant financial business,
(i)  abeneficial owner of arelevant financial business; or

(iii)  ashareholder of arelevant financial business;

(b) a person who holds or intends to hold a senior management
position in arelevant financial business; or

(c) anassociate of aperson under either paragraphs () or (b),

has arelevant criminal conviction.
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(2) Where the person referred to in subsection (1) is a national of a
Member State, the Commissioner of Police must make such enquiries as
necessary under regulation 7 of the Exchange of Criminal Records
Regulations 2014.

(3) For the purposes of subsection (2), regulations 7(2) and 7(3) of the
Exchange of Criminal Records Regulations 2014 shall be substituted for the
following-

“(2) The Commissioner may, subject to any provision made in any
other enactment, make a request for information on a person’s
criminal record under subregulation (1) if he receives a request
for information from a supervisory authority in relation to a
national of a Member State suspected or accused of money
laundering or terrorist financing.”.

(4) Where the person referred to in subsection (1) is a Gibratarian, the
Commissioner of Police must inspect the conviction register held by the
Roya Gibraltar Police and provide the supervisory authority with such
information.

(5) Requests under this section may be made using the form set out in
Schedule 1 to the Exchange of Criminal Records Regulations 2014 asaguide.

(6) Subject to subsection (7), the Commissioner of Police must reply to a
reguest for information from a supervisory authority under this section within
14 working days of receipt of such request.

(7) Where the Commissioner of Police requires further information in
order to carry out a request successfully, he shall contact the supervisory
authority for the further information required, before the expiry of the 14
working days referred to in subsection (6), and must reply to the supervisory
authority within 10 working days from the date the further information was
received.

(8 Inthissection-

“conviction register” means the record of criminal convictions maintained
by the Royal Gibraltar Police;

“Gibraltarian” means a person registered as such under the Gibraltarian
Status Act; and

“supervisory authority” means each of the bodies listed in Part I of

Schedule 2.

Duty to cooperate with EBA, EIOPA and ESMA.
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31.(1) The supervisory authorities shall cooperate with EBA, EIOPA and
ESMA, for the purposes of this Act, the Money Laundering Directive and in
accordance with the relevant provisions of Regulation (EU) No 1093/2010,
Regulation (EU) No 1094/2010 and Regulation (EU) No 1095/2010,
respectively.

(2) The supervisory authorities shall provide EBA, EIOPA and
ESMA ,with al information necessary to carry out their duties under the
Money Laundering Directive and under Regulation (EU) No 1093/2010,
Regulation (EU) No 1094/2010 and Regulation (EU) No 1095/2010,
respectively

Supervisors, etc. to report evidence of money laundering.
32.(1) Subject to subsection (2), where a supervisory authority—
(@ obtainsany information; and

(b) isof the opinion that the information indicates that any person
has or may have been engaged in money laundering,

the authority shall, as soon as is reasonably practicable, disclose that
information to the GFIU.

(2) Whereany personisasecondary recipient of information obtained by
a supervisory authority, and that person forms such an opinion as is
mentioned in subsection (1)(b), that person may disclose the information to
the GFIU.

(3) Where any person within subsection (6)—
(@) obtains any information whilst acting in the course of any
investigation, or discharging any functions to which his

appointment or authorisation relates; and

(b) isof the opinion that the information indicates that any person
has or may have been engaged in money laundering,

that person shall, as soon as is reasonably practicable, either disclose that
information to the GFIU or disclose that information to the supervisory
authority by whom he was appointed or authorised.

(4) Any disclosure when made in good faith made by virtue of the
preceding provisions of this section shall not be treated as a breach of any
restriction imposed by statute or otherwise.

(5) Any information—
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(@ which hasbeen disclosed to the GFIU by virtue of the preceding
provisions of this section; and

(b) which would, apart from the provisions of subsection (4), be
subject to such arestriction as is mentioned in that subsection;

may be disclosed by the GFIU, or any person obtaining the information
directly or indirectly from him, in connection with the investigation of any
criminal offence or for the purposes of any criminal proceedings, but not
otherwise.

(6) (@) Persons falling within this section are persons or inspectors
appointed under an enactment set out in Part 1l of Schedule 2;

(b) The Minister may by order published in the Gazette add to,
delete from or amend the list of enactments set out in Part |1 of
Schedule 2.

(7) In this section “secondary recipient” in relation to information
obtained by a supervisory authority, means any person to whom that
information has been passed by the authority.

Criminal offences.

33.(1) A person who failsto comply with any requirement in sections 11(1),
(2) or (3), 12(1) or (3), 13(2), 14, 15(1)(a), (b) or (c), 17, 21(1) or (2), 22(2),
(2), (3) or (4), 25(2), (4), (5) or (6), 26(1), (4) or (5) or 27, or adirection made
under section 24, is guilty of an offence and liable-

(@ onsummary conviction, to a fine not exceeding level 5 on the
standard scale;

(b) on conviction on indictment, to imprisonment for a term not
exceeding two years, to afine or to both.

(2) In deciding whether a person has committed an offence under
subsection (1), the court must consider whether he followed any relevant
guidance which was at the timeissued by a supervisory authority or any other
appropriate body.

(3) In subsection (2), an “appropriate body” means any body which
regulates or is representative of any trade, profession, business or
employment carried on by the alleged offender and includes the National
Coordinator for anti-money laundering and combatting terrorist financing.
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(4) A person isnot guilty of an offence under this section if he took all
reasonable steps and exercised al due diligence to avoid committing the
offence.

Offences by bodies corporate, partnerships and unincorporated
associations.

34.(1) Where an offence under a provision of this Act committed by a body
corporate is proved to have been committed with the consent or connivance
of, or to be attributable to any neglect on the part of, any director, manager,
secretary or other similar officer of the body corporate or any other person
who was purporting to act in any such capacity he, as well as the body
corporate, shall be guilty of that offence and shall be liable to be proceeded
against and punished accordingly.

(2) Where the affairs of a body corporate are managed by the members,
subsection (1) shall apply in relation to the acts and defaults of a member in
connection with his functions of management as if he were a director of a
body corporate.

(3 Where an offence is committed by a partnership, or by an
unincorporated association other than a partnership, is proved to have been
committed with the consent or connivance of, or is attributable to any neglect
on the part of, a partner in the partnership or (as the case may be) a person
concerned in the management or control of the association he, as well as the
partnership or association, shall be guilty of that offence and shall be liable
to be proceeded against and punished accordingly.

Data protection.

34A.(1) A data subjects rights under the Data Protection Act 2004, subject to
any limitations therein provided for, are not affected by anything in this Act
unlessthereisaprovision in this Act specifying otherwise.

(2) Personal data shall be processed by relevant financial business on the
basis of Part I and this Part only for the purposes of the prevention of money
laundering and terrorist financing as referred to in Article 1 of the Money
Laundering Directive and shall not be further processed in a way that is
incompatible with those purposes.

(3) Theprocessing of personal dataonthe basis of Part 1A, Part I, Part 11,
this Part or the Money Laundering Directive for any other purposes, such as
commercial purposes, is prohibited.

(4) Relevant financial businesses must provide new clients with the
information required pursuant to the Data Protection Act 2004 before
establishing a business relationship or carrying out an occasional transaction
and must, in particular, include a general notice concerning the legal
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obligations to process persona data for the purposes of the prevention of
money laundering and terrorist financing as referred to in Article 1 of the
Money Laundering Directive.

(5) Notwithstanding subsection (1) the prohibition on tipping off as
regards the customer set out in section 5, a data subject’s right of access to
persona data relating to him shall be lawfully partialy or fully restricted
where such partial or complete restriction is necessary and proportionate to-

(@ enablethe relevant financial business or supervisory body to
fulfil its tasks properly for the purposes of this Act or the
Money Laundering Directive; or

(b) avoid obstructing officia or legal inquiries, analyses,
investigations or procedures for the purposes of this Act or the
Money Laundering Directive and to ensure that the prevention,
investigation and detection of money laundering and terrorist
financing is not jeopardised.

PART IV
CONFISCATION OF THE PROCEEDS OF CRIMINAL CONDUCT

Confiscation orders.

35.(1) Where adefendant appears before the Supreme Court to be sentenced
in respect of one or more than one indictable offence, and has not previously
been sentenced or otherwise dealt with in respect of his conviction for the
offence or, as the case may be, any of the offences concerned, then—

(@ if the prosecutor asks the court to proceed under this section, or

(b) if the court considers that, even though the prosecutor has not
asked it to do so, it is appropriate for it to proceed under this
section,

it shall act as follows.

(2) The court shall first determine whether the defendant has benefited
from crimina conduct.

(3) For the purposes of this Part, a person has benefited from criminal
conduct if he has at any time (whether before or after the commencement of
this section) received any payment or other reward in connection with
criminal conduct carried on by him or another person.

(4) If the court determines that the defendant has so benefited, the court

shall, before sentencing or otherwise dealing with him in respect of the
offence or, as the case may be, any of the offences concerned, determine, in
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accordance with section 38, the amount to be recovered in his case by virtue
of this section.

(5) The court shall then, in respect of the offence or the offences
concerned-

(@) order the defendant to pay that amount;
(b) takeaccount of the order before-
(1) imposing any fine on him;
(i) making any order involving any payment by him; or
(i) making any order under section 525 of the Crimes Act
2011 or section 123 or 124 of the Imports and Exports Act
or section 604 of the Criminal Procedure and Evidence
Act 2011; and
(c) subject to paragraph (b), leave the order out of account in
determining the appropriate sentence or other manner of dealing
with him.

(6) No enactment restricting the power of acourt dealing with an offender
in a particular way from dealing with him also in any other way shall, by
reason only of the making of an order under this section, restrict the court
from dealing with an offender in any way the court considers appropriate in
respect of an indictable offence.

(7) The standard of proof required to determine any question arising
under this Part as to-

(@ whether aperson has benefited from criminal conduct, or

(b) theamount to be recovered in his case by virtue of this section,
shall be that applicablein civil proceedings.
Committal by magistrates’ court.
35A.(1) This section appliesif —

(@) adefendant is convicted of an offence by a magistrates’ court;
and

(b) the prosecutor asks the court to commit the defendant to the

Supreme Court with a view to a confiscation order being
considered under section 35.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22

Proceeds of Crime

(2) Insuch a case the magistrates’ court —

(@ must commit the defendant to the Supreme Court in respect of
the offence; and

(b) may commit him to the Supreme Court in respect of any other
offence falling within subsection (3).

(3) An offencefallswithin this subsection if —

(@ thedefendant has been convicted of it by the magistrates’ court
or any other court; and

(b) the magistrates’ court has power to deal with him in respect of
it.
(4) If acommittal is made under this section in respect of an offence or
offences —
(@ section 35 applies accordingly; and

(b) the committal operates as a committal of the defendant to be
dealt with by the Supreme Court in accordance with section 35B.

(5) If acommittal is made under this section in respect of an offence for
which (apart from this section) the magistrates’ court could have committed
the defendant for sentence under sections 217 or 218 the court must state
whether it would have done so.

(6) A committal under this section may be in custody or bail.
Sentencing by Supreme Court.
35B.(1) If adefendant is committed to the Supreme Court under section 35A
in respect of an offence or offences, this section applies (whether or not the
court proceeds under section 35).

(2) Inthe case of an offence in respect of which the magistrates’ court has
stated under section 35A(5) that it would have committed the defendant for
sentence, the Supreme Court —

(@ mustinquire into the circumstances of the case; and
(b) may deal with the defendant in any way in which it could deal

with him if he had just been convicted of the offence on
indictment before it.
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(3 Inthe case of any other offence the Supreme Court —
(@ mustinquire into the circumstances of the case; and
(b) may dea with the defendant in any way in which the
magistrates’ court could deal with him if it had just convicted
him of the offence.

Postponed deter minations.

36.(1) Wherethe Supreme Court isacting under section 35 but considersthat
it requires further information before-

(@ determining whether the defendant has benefited from criminal
conduct, or

(b) determining the amount to be recovered in his case by virtue of
that section,

it may, for the purpose of enabling that information to be obtained, postpone
making the determination for such period as it may specify.

(2) More than one postponement may be made under subsection (1) in
relation to the same case.

(3) Unlessitissatisfied that there are exceptional circumstances, the court
shall not specify a period under subsection (1) which—

(@ byitsdf, or,

(b) where there have been one or more previous postponements
under subsections (1) or (4), when taken together with the earlier
specified period or periods,

exceeds 2 years beginning with the date of conviction.

(4) Wherethe defendant appeal s against his conviction, the court may, on
that account—

(@ postpone making either or both of the determinations mentioned
in subsection (1) for such period asit may specify; or

(b) where it has already exercised its powers under this section to
postpone, extend the specified period.

(5) A postponement or extension under subsections (1) and (4) may be
made-
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(@ on application by the defendant or the prosecutor; or
(b) by the court of its own mation.

(6) Unlessthe court is satisfied that there are exceptional circumstances,
any postponement or extension under subsection (4) shall not exceed the
period ending three months after the date on which the appeal is determined
or otherwise disposed of.

(7) Where the court exercises its power under subsection (1) or (4), it
may nevertheless proceed to sentence, or otherwise deal with, the defendant
in respect of the relevant offence or any of the relevant offences.

(8) Wherethe court has so proceeded, section 35 shall have effect asif—

(@ insubsection (4) of that section, the words “before sentencing or
otherwise dealing with him in respect of the offence or, as the
case may be, any of the offences concerned” were omitted; and

(b) insubsection (5)(c) of that section, after the word “determining”
there were inserted “, in relation to any offence in respect of
which he has not been sentenced or otherwise dealt with,”.

(9) In sentencing, or otherwise dealing with, the defendant in respect of
the relevant offence or any of the relevant offences at any time during the
specified period, the court shall not-

(@ imposeany fine on him; or

(b) make any such order asis mentioned in section 35(5) (b)(ii) or
(iii).
(20) In this section—
“the date of conviction” means—
(@ thedate on which the defendant was convicted; or
(b) whereheappeared to be sentenced in respect of one or morethan
one conviction and those convictions were not all on the same
date, the date of the latest of those convictions; and
“the relevant offence” means the offence in respect of which the defendant
appears (as mentioned in section 35(1)) before the court, and where

more than one offence is concerned “relevant offences” shall be
construed accordingly;
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and references to an appeal include references to an application under section
62 of the Magistrates Court Act.

Assessing the proceeds of criminal conduct.
37.(1) For the purposes of this Part—

(@ any payment or other rewards received by a person at any time
(whether before or after the commencement of this Act) in
connection with criminal conduct carried on by him or another
person are his proceeds of crimina conduct; and

(b) thevalue of hisproceeds of criminal conduct is the aggregate of
the values of the payments or other rewards.

(2) Thecourt shall, for the purpose of determining whether the defendant
has benefited from crimina conduct and, if he has, of assessing the value of
his proceeds of criminal conduct, make the required assumptions.

(3) Therequired assumptions are-
(@ that any item of property appearing to the court—

(i)  to have been held by the defendant at any time since his
conviction, or

(i)  to have been transferred to him at any time since the
beginning of the period of six years ending when the
proceedings were instituted against him,

was received by him, at the earliest time at which he appears to
the court to have held it, as a payment or reward in connection
with criminal conduct carried on by him;

(b) that any item of expenditure of his, since the beginning of that
period, was met out of payments received by him in connection
with criminal conduct carried on by him; and

(c) that for the purposes of valuing any item of property received or
assumed to have been received by him at any time as such a
reward, he received the property free of any other interestsin it.

(4) The court shall not make any one of the required assumptions only to
the extent that—

(@ that assumption is shown to be incorrect in the defendant’s case:
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Provided that the required assumptions may be shown to be
incorrect only to the extent that the defendant shows to the
satisfaction of the court that the property, or, where the property
isnot money, the money with which the property was purchased,
has been declared by the defendant to the Commissioner of
Income Tax or to the taxation authority or authorities in the
jurisdiction in which the property is or from which it came, or,
where the property is not liable to tax in the hands of the
defendant, has been so declared by another person unless the
defendant can, by the production of such evidence as the court
may, in its discretion, require, satisfy the court that the property
was not and is not subject to taxation in Gibraltar or in any other
jurisdiction in which the property is or from which it came; or

(b) thecourtissatisfied that therewould be aseriousrisk of injustice
in the defendant’s case if the assumption were to be made.

(5) Repealed.

(6) Where the court does not make one or more of the required
assumptions, it shall state its reasons.

(7) For the purpose of assessing the value of the defendant’s proceeds of
criminal conduct in a case where a confiscation order has previously been
made against him, the court shall leave out of account any of his proceeds of
criminal conduct that are shown to the court to have been taken into account
in determining the amount to be recovered under that order.

Amount to berecovered under confiscation order.

38.(1) Subject to subsection (3), the amount to be recovered in the
defendant’s case under the confiscation order shall be the amount the court
assesses to be the value of the defendant’s proceeds of criminal conduct.

(2) If the court is satisfied as to any matter relevant for determining the
amount that might be realised at the time the confiscation order is made
whether by reason of-

(@) the acceptance by the prosecutor or the defendant of an
allegation made in a statement given under section 56; or

(b) information given under section 57; or
(c) afailureto comply with an order under section 57; or

(d) otherwise,
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the court may issue a certificate giving the court’s opinion as to the matters
concerned, and shall do so if satisfied as mentioned in subsection (3).

(3) If the court is satisfied that the amount that might be realised at the
time the confiscation order is made is less than the amount the court assesses
to be the value of his proceeds of crimina conduct, the amount to be
recovered in the defendant’s case under the confiscation order shall be—

(@ the amount appearing to the court to be the amount that might
be so realised; or

(b) anomina amount, whether it appears to the court, on the
information availableto it at the time, that the amount that might
be so realised isnil.

Meaning of “amount that might be realised” and *“realisable property”.

39.(1) For the purposes of this Part, the amount that might be realised at the
time a confiscation order is made against the defendant is-

(@ thetota of the values at that time of al the realisable property
held by the defendant, less

(b) wherethere are obligations having priority at that time, the total
amount payable in pursuance of such obligations,

together with the total of the values at that time of all gifts caught by this Part.
(2) Inthis Part, “realisable property” means, subject to subsection (1)-
(@ any property held by the defendant; and

(b) any property held by a person to whom the defendant has
directly or indirectly made a gift caught by this Part.

(3) Property is not realisable property if thereisin force in respect of it
an order under any of the following enactments, namely-

(@ section 525 of the Crimes Act 2011,
(b)  section 604 of the Crimina Procedure and Evidence Act 2011.

(4) For the purposes of subsection (1), an obligation has priority at any
timeif it isan obligation of the defendant—

(@ to pay an amount due in respect of afine, or other order of a
court, imposed or made on conviction of an offence, where the
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fine was imposed or the order was made before the confiscation
order, or

(b) to pay any sum which would be included among the preferential
debts, within the meaning given by subsection (5), in the
defendant’s bankruptcy commencing on the date of the
confiscation order or order appointing aliquidator made on that
date.

(5) For the purposes of subsection (4) “preferential debts” means debts
that are preferential debts within the meaning of the Insolvency Act 2011.

Value of property, etc.

40.(1) Subject to the following provisions of this section and to section 41,
for the purposes of this Part the value of property, other than cash, in relation
to any person holding the property is the market value of the property, except
that, where any other person holds an interest in the property, the value is-

(@ the market value of the first-mentioned person’s beneficial
interest in the property, less

(b) theamount required to discharge any incumbrance, other than a
charging order, on that interest.

(2) Subject to section 41(2), referencesin this Part to the value at any time
(referred to in subsection (3) as “the material time”) of a gift caught by this
Part or of any payment or reward are references to—

(@ thevalue of the gift, payment or reward to the recipient when he
received it, adjusted to take account of subsequent changes in
the value of money, or

(b) where subsection (3) applies, the value there mentioned,

whichever isthe greater.

(3) Subject to section 41(2), if at the material time the recipient holds-

(@ the property which he received, not being cash, or

(b) property which, in whole or in part, directly or indirectly
representsin his hands the property which he received,

the value referred to in subsection (2)(b) is the value to him at the material
time of the property mentioned in paragraph (a) or, as the case may be, of the
property mentioned in paragraph (b) so far asit represents the property which
he received, but disregarding in either case any charging order.
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(4) Referencesin thissection to acharging order include areferenceto a
charging order under section 60.

Gifts caught by thisPart.

41.(1) A gift, including a gift made before the commencement of thisAct, is
caught by this Part if-

(@ it was made by the defendant at any time since the beginning of
the period of six years ending when the proceedings were
instituted against him; or

(b) it was made by the defendant at any time and was a gift of
property—

(1) received by the defendant in connection with criminal
conduct carried on by him or another person; or

(i)  whichinwholeor in part directly or indirectly represented
in the defendant’s hands property received by him in that
connection.

(2) For the purposes of this Part—

(@ the circumstances in which the defendant is to be treated as
making a gift include those where he transfers property to
another person directly or indirectly for aconsideration thevalue
of which is significantly less than the value of the consideration
provided by the defendant; and

(b) inthose circumstances, the provisions of subsection (1) and of
sections 39 and 40 shall apply as if the defendant had made a
gift of such share in the property as bears to the whole property
the same proportion as the difference between the values
referred to in paragraph (&) bears to the value of the
consideration provided by the defendant.

Application of procedurefor enforcing fines.

42.(1) Wherethe court ordersthe defendant to pay any amount under section
35, it shall make an order fixing the term of imprisonment which he is to
undergo if any sum which heisliable to pay isnot duly paid or covered.

(2) Subject to subsections (3) and (4), the periods set out in the second
column of the following table shall be the maximum periods of imprisonment
under subsection (1) applicable respectively to the amounts set out opposite
thereto.
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TABLE

An amount not exceeding £50 7 days

An amount exceeding £400 but not exceeding 60 days
£1,000

An amount exceeding £1,000 but not exceeding 90 days
£2,000

An amount exceeding £2,000 but not exceeding 6 months
£5,000

An amount exceeding £5,000 but not exceeding 9 months
£10,000

An amount exceeding £10,000 but not exceeding 12
£20,000 months

An amount exceeding £20,000 but not exceeding 18
£50,000 months

An amount exceeding £50,000 but not exceeding 2 years
£100,000

An amount exceeding £100,000 but not exceeding 3 years
£250,000

An amount exceeding £250,000 but not exceeding 5 years
£1 million

An amount exceeding £1 million 10 years.

(3) Where the amount due at the time imprisonment is imposed is so
much as remains due after part payment, then, subject to subsection (4), the
maximum period applicable to the amount shall be the period applicable to
the whole sum reduced by such number of days as bears to the total number
of days therein the same proportion as the part paid bears to the total sum.

(4) In caculating the reduction required under subsection (3), any
fraction of a day shall be left out of account and the maximum period shall
not be reduced to less than five days.

(5) Where the defendant serves a term of imprisonment in default of
paying any amount due under a confiscation order, his serving that term does
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not prevent the confiscation order from continuing to have effect, so far as
any other method of enforcement is concerned.

(6) Thissection appliesin relation to confiscation orders made-
(@ by the court by virtue of section 50,

(b) by the Court of Appeal under Part 11 of the Court of Appeal Act,
or

(c) by Her Maesty in Council on appeal from the Court of Appeal,

as it applies in relation to confiscation orders made by the court, and the
reference in subsection (1) to the court shall be construed accordingly.

Interest on sumsunpaid under confiscation orders.

43.(1) If any sum required to be paid by a person under a confiscation order
is not paid when it is required to be paid that person shall be liable to pay
interest on that sum for the period for which it remains unpaid, and the amount
of the interest shall for the purposes of enforcement be treated as part of the
amount to be recovered from him under the confiscation order.

(2) Thecourt may, on the application of the prosecutor, increase the term
of imprisonment fixed in respect of the confiscation order under section 30(1)
if the effect of subsection (1) isto increase the maximum period applicablein
relation to the order under section 42(2).

(3) Therateof interest under subsection (1) shall bethat for thetimebeing
applying to a civil judgment debt as provided for under section 36 of the
Supreme Court Act.

Reconsider ation of case wherethe court hasnot proceeded under section
35.

44.(1) This section applies where the defendant has appeared before the
court to be sentenced in respect of one or more indictable offences but the
court has not proceeded under section 35.

(2) If the prosecutor has evidence-

(@ which was not available to him when the defendant appeared to
be sentenced, and accordingly was not considered by the court;
but

(b) which the prosecutor believes would have led the court to

determine that the defendant had benefited from crimina
conduct if-
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(i)  the prosecutor had asked the court to proceed under
section 35; and

(i)  theevidence had been considered by the court,
he may apply to the court for it to consider the evidence.

(3 The court shall proceed under section 35 if, having considered the
evidence, it is satisfied that it is appropriate to do so.

(4) In considering whether it is appropriate to proceed under section 35,
the court shall have regard to all the circumstances of the case.

(5) Where, having decided to proceed under section 35, the court
proposes to make a confiscation order against the defendant, it shall order the
payment of such amount as it thinksjust in al the circumstances of the case.

(6) In considering the circumstances of any case, the court shall have
regard, in particular, to the amount of any fine or fines imposed on the
defendant in respect of the offence or offencesin question.

(7) Where the court is proceeding under section 35 by virtue of this
section, subsection (4) of that section shall have effect as if the words “before
sentencing or otherwise dealing with him in respect of the offence or, as the
case may be, any of the offences concerned” were omitted.

(8) Thecourt may takeinto account any payment or other reward received
by the defendant on or after the date of conviction, but only if the prosecutor
shows that it was received by the defendant in connection with criminal
conduct carried on by the defendant or another person on or before that date.

(9 In considering under this section any evidence which relates to any
payment or reward to which subsection (8) applies, the court shall not make
the assumptions which would otherwise be required by section 37.

(10) No application shall be entertained by the court under this sectionif it
is made after the end of the period of six years beginning with the date of
conviction.

(11) In this section, “the date of conviction” means—

(@) thedate on which the defendant was convicted; or
(b) where he appeared to be sentenced in respect of more than one

conviction, and those convictions were not all on the same date,
the date of the latest of those convictions.
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(12) Sections 56 and 57 shal apply where the prosecutor makes an
application under this section as they apply where the prosecutor asks the
court to proceed under section 35.

Re-assessment of whether defendant has benefited from criminal
conduct.

45.(1) This section applies where the court has made a determination under
section 35(2) (“the section 35(2) determination”) that the defendant has not
benefited from criminal conduct.

(2) If the prosecutor has evidence-

(@ which was not considered by the court in making the section
35(2) determination, but

(b) which the prosecutor believes would have led the court to
determine that the defendant had benefited from criminal
conduct if it had been considered by the court,

he may apply to the court for it to consider that evidence.

(3) If, having considered the evidence, the court is satisfied that it would
have determined that the defendant had benefited from criminal conduct if
that evidence had been available to it, the court—

(@ shal make-

(i)  afresh determination under subsection (2) of section 35;
and

(i)  adetermination under subsection (4) of that section of the
amount to be recovered by virtue of that section; and

(b) may makean order under that section.

(4) Where the court is proceeding under section 35 by virtue of this
section, subsection (4) of that section shall have effect as if the words “before
sentencing or otherwise dealing with him in respect of the offence or, as the
case may be, any of the offences concerned” were omitted.

(5) Thecourt may takeinto account any payment or other reward received
by the defendant on or after the date of the section 35(2) determination, but
only if the prosecutor shows that it was received by the defendant in
connection with criminal conduct carried on by the defendant or another
person on or before that date.
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(6) In considering under this section any evidence which relates to any
payment or reward to which subsection (5) applies, the court shall not make
the assumptions which would otherwise be required by section 37.

(7) No application shall be entertained by the court under this section if it
is made after the end of the period of six years beginning with the date of
conviction, and in this subsection “the date of conviction” has the same
meaning as in section 44.

(8) Sections 56 and 57 shall apply where the prosecutor makes an
application under this section as they apply where the prosecutor asks the
court to proceed under section 35.

Increasein realisable property.

46.(1) This section applies where, by virtue of section 38(3), the amount
which a person is ordered to pay by a confiscation order is less than the
amount assessed to be the value of his proceeds of criminal conduct.

(2) If, onan application madein accordance with subsection (3), the court
Is satisfied that the amount that might be realised in the case of the personin
question is greater than the amount taken into account in making the
confiscation order (whether it was greater than was thought when the order
was made or has subsequently increased) the court shall issue a certificate to
that effect giving the court’s reasons.

(3 An application under subsection (2) may be made either by the
prosecutor or by a receiver appointed under this Part in relation to the
realisable property of the person in question under section 59 or section 62.

(4) Where a certificate has been issued under subsection (2), the
prosecutor may apply to the court for an increase in the amount to be
recovered under the confiscation order, and on that application the court may—

(@ substitute for that amount such amount, not exceeding the
amount assessed as the value referred to in subsection (1), as
appears to the court to be appropriate having regard to the
amount now shown to be realisable; and

(b) increase the term of imprisonment fixed in respect of the
confiscation order under subsection (1) of section 42 if the effect
of the substitution isto increase the maximum period applicable
in relation to the order under subsection (2) of that section.

Revised assessment of proceeds of criminal conduct.
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47.(1) This section applies where the court has made a determination under
subsection (4) of section 35 of the amount to be recovered in aparticular case
by virtue of that section (“the current section 35(4) determination”).

(2) Where the prosecutor is of the opinion that the real value of the
defendant’s proceeds of criminal conduct was greater than their assessed
value, the prosecutor may apply to the court for the evidence on which the
prosecutor has formed his opinion to be considered by the court.

(3) If, having considered the evidence, the court is satisfied that the real
value of the defendant’s proceeds of criminal conduct is greater than their
assessed value (whether because the real value at the time of the current
section 35(4) determination was higher than was thought or because the value
of the proceeds in question has subsequently increased), the court shall make
a fresh determination under subsection (4) of section 35 of the amount to be
recovered by virtue of that section.

(4) Insubsections (2) and (3)—

“assessed value” means the value of the defendant’s proceeds of criminal
conduct as assessed by the court in accordance with section 38(1);
and

“real value” means the value of the defendant’s proceeds of criminal
conduct which took place-

(& in the period by reference to which the current section 35(4)
determination was made; or

(b) inany earlier period.

(5) Where the court is proceeding under section 35 by virtue of this
section, subsection (4) of that section shall have effect as if the words “before
sentencing or otherwise dealing with him in respect of the offence or, as the
case may be, any of the offences concerned” were omitted.

(6) Any determination made under section 35(4) by virtue of this section
shall be by reference to the amount that might be realised at the time when
the determination is made.

(7) Inthe case of any determination under section 35(4) by virtue of this
section, section 37(7) shall not apply in relation to any of the defendant’s
proceeds of criminal conduct taken into account in respect of the current
section 35(4) determination.

(8) Inrelation to any such determination by virtue of this section-
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(@ sections 38(2), 39(4) and 56(9)(a) shall have effect as if for
“confiscation order” there were substituted “determination”;

(b) section 38(3) shall have effect as if for “confiscation order is
made” there were substituted “determination is made”; and

(c) section 39(1) shall have effect as if for “a confiscation order is
made against the defendant” there were substituted “of the
determination”.

(99 Thecourt may takeinto account any payment or other reward received
by the defendant on or after the date of the current section 35(4)
determination, but only if the prosecutor shows that it was received by the
defendant in connection with criminal conduct carried on by the defendant or
another person on or before that date.

(20) In considering under this section any evidence which relates to any
payment or reward to which subsection (9) applies, the court shall not make
the assumptions which would otherwise be required by section 37.

(11) If, asaresult of making the fresh determination required by subsection
(4), the amount to be recovered exceeds the amount set by the current section
35(4) determination, the court may substitute for the amount to be recovered
under the confiscation order which was made by reference to the current
section 35(4) determination such greater amount as it thinks just in all the
circumstances of the case.

(12) Where the court varies a confiscation order under subsection (11), it
shall substitute for the term of imprisonment fixed under section 42(1) in
respect of the amount to be recovered under the order a longer term
determined in accordance with that section in respect of the greater amount
substituted under subsection (11).

(13) Subsection (12) shall apply only if the effect of the substitution is to
increase the maximum period applicablein relation to the order under section
42(2).

(14) No application shall be entertained by the court under this section if it
is made after the end of the period of six years beginning with the date of
conviction, and in this subsection “the date of conviction” has the same
meaning as in section 44.

(15) Sections 56 and 57 shal apply where the prosecutor makes an
application asthey apply where the prosecutor asks the court to proceed under
section 35, but, in the case of section 56, subject to subsection (8)(a).

Inadequacy of realisable property.
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48.(1) If, on an application made in respect of a confiscation order by—

@
(b)

the defendant, or

areceiver appointed under section 59 or 62 or in pursuance of a
charging order,

the court is satisfied that the realisabl e property isinadequate for the payment
of any amount remaining to be recovered under the confiscation order, the
court shall issue a certificate to that effect, giving the court’s reasons.

(2) For the purposes of subsection (1)-

@

(b)

in the case of realisable property held by a person against whom
a bankruptcy order has been made or whose estate has been
sequestrated, the court shall takeinto account the extent to which
any property held by him may be distributed among creditors;
and

the court may disregard any inadequacy in the redlisable
property which appears to the court to be attributable wholly or
partly to anything done by the defendant for the purpose of
preserving any property held by a person to whom the defendant
had directly or indirectly made a gift caught by this Part from
any risk of realisation under this Part.

(3) Where a certificate has been issued under subsection (1), the person
who applied for it may apply to the court for the amount to be recovered under
the confiscation order to be reduced.

(4) Thecourt shall, on an application under subsection (3)—

@

(b)

substitute for the amount to be recovered under the order such
lesser amount as the court thinks just in all the circumstances of
the case; and

substitute for the term of imprisonment fixed under section 42(1)
in respect of the amount to be recovered under the order ashorter
term determined in accordance with that section in respect of the
lesser amount.

(5) Rulesof court may make provision—

@
(b)

for the giving of notice of any application under this section; and

for any person appearing to the court to be likely to be affected
by any exercise of its powers under this section to be given an
opportunity to make representations to the court.
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Compensation.

49.(1) If proceedings are instituted against a person for any indictable
offence or offences and either—

(@ theproceedings do not result in his conviction, or
(b) heisconvicted of one or more offence but—
(i)  theconviction or convictions concerned are quashed, or

(i) he is pardoned by the Governor in respect of the
conviction or convictions concerned,

the court may, on an application by a person who held property which was
realisable property, order compensation to be paid to the applicant if, having
regard to al the circumstances, it considers it appropriate to make such an
order.

(2) The court shall not order compensation to be paid in any case unless
the court is satisfied—

(@ that there has been some serious default on the part of a person
concerned in the investigation or prosecution of the offence or
offences concerned, being aperson mentioned in subsection (6);
and

(b) that the applicant has suffered loss in consequence of anything
donein relation to the property by or in pursuance of an order of
the court under sections 59 to 62.

(3 The court shall not order compensation to be paid in any case where
it appears to the court that the proceedings would have been instituted or
continued even if the serious default had not occurred.

(4) The amount of compensation to be paid under this section shall be
such as the court thinks just in all the circumstances of the case.

(5) Compensation payable under this section shall be paid out of any
special fund established under the Public Finance (Control and Audit) Act
which has as its prescribed expenditure such compensation, or in the absence
of such afund, out of the Consolidated Fund.

(6) The personsreferred to in subsection (2) are-

(@ any customs officer;
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(b) any police officer; and

(c) any person engaged by the Government to provide legal services
toit.

Power s of the court wher e the defendant has absconded or died.

50.(1) Subsection (2) applies where a person has been convicted of one or
more indictable offences.

(2) If the prosecutor asks it to proceed under this section, the court may
exercise its powers under this Part to make a confiscation order against the
defendant if satisfied that the defendant has died or absconded.

(3) Subsection (4) applies where proceedings for one or more indictable
offences have been instituted against a person but have not been concluded.

(4) If the prosecutor asks it to proceed under this section, the court may
exercise its powers under this Part to make a confiscation order against the
defendant if satisfied that the defendant has absconded.

(5) The power conferred by subsection (4) may not be exercised at any

time before the end of the period of two years beginning with the date which
is, in the opinion of the court, the date on which the defendant absconded.

(6) Inany proceedings on an application under this section—

(@ section 37(2) shall not apply;

(b) section 56 shall apply asit applies where the prosecutor asks the
court to proceed under section 35 but with the omission of
subsections (5), (7) and (8);

(c) the court shal not make a confiscation order against a person
who has absconded unlessit is satisfied that the prosecutor has
taken reasonabl e steps to contact him; and

(d) any person appearing to the court to be likely to be affected by
the making of a confiscation order by the court shall be entitled
to appear before the court and make representations.

(7) Where the court-

(@ has been asked to proceed under this section in relation to a
defendant who has absconded, but

(b) has decided not to make a confiscation order against him,
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section 45 shall not apply at any time while he remains an absconder.

(8 Whereaconfiscation order has been madein relation to any defendant
by virtue of this section, section 47 shall not apply at any time while heisan
absconder.

Effect of conviction wherethe court has acted under section 50.
51. (1) Where, inthe case of any defendant, the court has made a confiscation
order by virtue of section 50, the court shall, in respect of the offence, or, as
the case may be, any of the offences concerned-
(@) take account of the order before-
) imposing any fine on the defendant;
(i) making any order involving any payment by him; or
(i) making any order under section 525 of the Crimes Act
2011 or section 604 of the Criminal Procedure and
Evidence Act 2011, and
(b) subject to paragraph (a), leave the order out of account in
determining the appropriate sentence or other manner of dealing
with him.

(2) Wherethe court has made a confiscation order by virtue of section 60
and the defendant subsequently appears before the court to be sentenced in
respect of one or more of the offences concerned, section 35(1) shall not apply
so far as his appearance isin respect of that offence or those offences.
Variation of confiscation orders made by virtue of section 50.

52.(1) This section applies where-

(@ the court has made a confiscation order by virtue of section
50(4), and

(b) the defendant has ceased to be an absconder.
(2) If the defendant alleges that—
(@ thevalue of his proceeds of criminal conduct in the period by
reference to which the determination in question was made (the

“original value”), or

(b) the amount that might have been realised at the time the
confiscation order was made,
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was less than the amount ordered to be paid under the confiscation order, he
may apply to the court for it to consider his evidence.

(3 If, having considered that evidence, the court is satisfied that the
defendant’s allegation is correct, it—

(@ shall make afresh determination under section 35(4); and

(b) may, if it considers it just in al the circumstances, vary the
amount to be recovered under the confiscation order.

(4) In the case of any determination under section 35 by virtue of this
section, section 37(7) shall not apply in relation to the defendant’s proceeds
of criminal conduct taken into account in determining the original value.

(5) Wherethe court varies a confiscation order under this section—

(@ it shal substitute for the term of imprisonment fixed under
section 42(1) in respect of the amount to be recovered under the
order ashorter term determined in accordance with section 42(2)
in respect of the lesser amount ; and

(b) on the application of a person who held property which was
realisable property, it may order compensation to be paid to the
applicant in accordance with section 55 if—

() it issatisfied that the applicant has suffered loss as aresult
of the making of the confiscation order, and

(i) having regard to all the circumstances of the case, the
court considers it to be appropriate.

(6) No application shall be entertained by the court under this section if it
Is made after the end of the period of six years beginning with the date on
which the confiscation order was made.

Compensation, etc. where absconder isacquitted.

53. (1) This section applies where-

(@ the court has made a confiscation order by virtue of section
50(4), and

(b) the defendant is subsequently tried for the offence or offences
concerned and acquitted on all counts.
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(2) The court by which the defendant is acquitted shall cancel the
confiscation order.

(3) The court may, on the application of a person who held property
which was realisabl e property, order compensation to be paid to the applicant
in accordance with section 55 if it is satisfied that the applicant has suffered
loss as aresult of the making of the confiscation order.

Power to discharge confiscation order and order compensation where
absconder returns.

54. (1) This section applies where-

(@ thecourt has made aconfiscation order by virtue of section 50(4)
in relation to an absconder;

(b) the defendant has ceased to be an absconder; and
(c) section 53 does not apply.

(2) The court may, on the application of the defendant, cancel the
confiscation order if it is satisfied that—

(@ there has been undue delay in continuing the proceedings in
respect of which the power under section 50(4) was exercised;
or

(b) the prosecutor does not intend to proceed with the prosecution.

(3) Wherethe court cancels a confiscation order under this section it may,
on the application of a person who held property which was realisable
property, order compensation to be paid to the applicant in accordance with
section 55 if it is satisfied that the applicant has suffered loss as aresult of the
making of the confiscation order.
Provisions supplementary to sections 52, 53 and 54.
55.(1) Where the court orders compensation to be paid under section 52, 53
or 54, the amount of that compensation shall be such as the court considers
just in al the circumstances of the case.

(2) Rulesof court may make provision—

(@ for the giving of notice of any application under section 52, 53
or 54; and
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(b) for any person appearing to the court to be likely to be affected
by any exercise of its powers under any of those sections to be
given an opportunity to make representations to the court.

(3) Compensation payable under any of those sections shall be paid out
of a specia fund established under the Finance (Control and Audit) Act and
having as its prescribed expenditure such compensation or in the absence of
such afund, out of the Consolidated Fund.

(4) Where the court cancels a confiscation order under section 53 or 54,
it may make such consequential or incidental order asit considers appropriate
in connection with the cancellation.

Statementsrelating to criminal conduct.

56. (1) Where the prosecutor asks the court to proceed under section 35, he
shall givethe court, within such period asit may direct, a statement of matters
which he considers relevant in connection with—

(@ determining whether the defendant has benefited from criminal
conduct; or

(b) assessing the value of his proceeds of criminal conduct.

(2) In this section such a statement is referred to as a “prosecutor’s
statement”.

(3) Where the court proceeds under section 35 without the prosecutor
having asked it to do so, it may require him to give it a prosecutor’s statement,
within such period as it may direct.

(4) Wherethe prosecutor has given a prosecutor’s statement—

(@ hemay at any time give the court a further such statement; and

(b) the court may at any time require him to give it a further such
statement, within such period as it may direct.

(5) Where any prosecutor’s statement has been given and the court is
satisfied that a copy of the statement has been served on the defendant, it may
require the defendant—

(@ toindicatetoit, within such period asit may direct, the extent to
which he accepts each alegation in the statement; and

(b) so far as he does not accept any such allegation, to give
particulars of any matters on which he proposesto rely.
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(6) Wherethe court has given adirection under this section it may at any
timevary it by giving afurther direction.

(7) Where the defendant accepts to any extent any allegation in any
prosecutor’s statement, the court may, for the purposes of—

(@ determining whether the defendant has benefited from criminal
conduct; or

(b) assessing the value of his proceeds of criminal conduct,
treat his acceptance as conclusive of the matters to which it relates.

(8) If the defendant fails in any respect to comply with a requirement
under subsection (5), he may be treated for the purposes of this section as
accepting every allegation in the prosecutor’s statement in question apart
from—

(@ any allegation in respect of which he has complied with the
requirement; and

(b) any alegation that he has benefited from criminal conduct or
that any payment or other reward was received by him in
connection with criminal conduct carried on by him or another
person.

(9 Where-

(@) thereisgiven to the court by the defendant a statement asto any
matters relevant to determining the amount that might be
realised at the time the confiscation order is made, and

(b) the prosecutor accepts to any extent any alegation in the
statement,

the court may, for the purposes of that determination, treat the acceptance by
the prosecutor as conclusive of the matters to which it relates.

(10) An allegation may be accepted, or particulars of any matter may be
given, for the purposes of this section in such manner as may be prescribed
by rules of court or as the court may direct.

(11) No acceptance by the defendant under this section that any payment
or other reward was received by him in connection with criminal conduct
carried on by him or another person shall be admissible in evidence in any
proceedings for an offence.

Provision of information by defendant.
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57.(1) This section applies where-

(@ theprosecutor hasrequested the court to proceed under section
35; or

(b) no such request has been made but the court is nevertheless
proceeding, or considering whether to proceed, under section
35.

(2) For the purpose of obtaining information to assist it in carrying out its
functions, the court may at any time order the defendant to give it such
information as may be specified in the order.

(3 An order under subsection (2) may require all, or any specified part,
of the required information to be given to the court in such manner, and before
such date, as may be specified in the order.

(4) Rules of court may make provision as to the maximum or minimum
period that may be allowed under subsection (3).

(5) If the defendant fails, without reasonable excuse, to comply with any
order under this section, the court may draw such inference from that failure
asit considers appropriate.

(6) Where the prosecutor accepts to any extent any allegation made by
the defendant in giving to the court information required by an order under
this section, the court may treat that acceptance as conclusive of the matters
towhich it relates.

(7) For the purposes of this section, an allegation may be accepted in such
manner as may be prescribed by rules of court or as the court may direct.

Casesin which restraint ordersand charging orders may be made.

58.(1) The powers conferred on the court by sections 59(1) and 60(1) are
exercisable where-

(@) proceedings have been instituted in Gibratar against the
defendant for an indictable offence or an application has been
made by the prosecutor in respect of the defendant under section
44, 45, 46, 47 or 50;

(b) the proceedings have not, or the application has not, been
concluded; and

(c) thecourtissatisfied that there are reasonabl e grounds to suspect
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() in the case of an application under section 46 or 47, that
the court will be satisfied as mentioned in section 46(2)
or, as the case may be, 47(3); or

(i) in any other case, that the defendant has benefited from
criminal conduct.

(2) The court shall not exercise those powers by virtue of subsection (1)
if itis satisfied that—
(@ there has been undue delay in continuing the proceedings or
application in question; or
(b) the prosecutor does not intend to proceed.

(3 The powers mentioned in subsection (1) are also exercisable where-

(@ the court is sdatisfied that, whether by the laying of an
information or otherwise, a person is to be charged with an
indictable offence or that an application of a kind mentioned in
subsection (1)(a) isto be made in respect of the defendant; and

(b) thecourt isaso satisfied as mentioned in subsection (1)(c).

(3A) The powers mentioned in subsection (1) are also exercisable if the
following conditions are satisfied—

(& acriminal investigation has been started in Gibraltar with regard
to an offence; and

(b) therearereasonable grounds to suspect that the alleged offender
has benefited from his criminal conduct.

(4) For the purposes of sections59 and 60, at any time when those powers
are exercisable before proceedings have been instituted—

(@ references in this Part to the defendant shall be construed as
references to the person referred to in subsection (3)(a);

(b) references in this Part to the prosecutor shall be construed as
references to the person who the court is satisfied is to have the
conduct of the proposed proceedings; and

(c) referencesin this Part to realisable property shall be construed
as if, immediately before that time, proceedings had been
instituted against the person referred to in subsection (3)(a) for
an indictable offence.
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(5) Where the court has made an order under section 59(1) or 60(1) by
virtue of subsection (3), the court shall discharge the order if proceedingsin
respect of the offence are not ingtituted, whether by the laying of an
information or otherwise, or, as the case may be, if the application is not
made, within such time as the court considers reasonable.

Restraint orders.

59. (1) The Supreme Court may by order (in this Part referred to as a
“restraint order”) prohibit any person from dealing with any realisable
property, subject to such conditions and exceptions as may be specified in the
order.

(2) A restraint order may apply-

(@) toadl redlisable property held by a specified person, whether the
property is described in the order or not; and

(b) torealisable property held by a specified person, being property
transferred to him after the making of the order.

(3 Without prejudice to the generality of subsection (1) arestraint order
may make such provision as the court deems fit and in particular may-

(@ make provision for reasonable living expenses and reasonable
legal expenses;

(b) make provision for the purpose of enabling any person to carry
on any trade, business, profession or occupation.

(4) This section shall not have effect in relation to any property for the
time being subject to a charge under section 60.

(5 A restraint order—
(@ may be made only on an application by the prosecutor;

(b) may be made on an ex parte application to ajudge in chambers,
and

(c) shal provide for notice to be given to persons affected by the
order.

(6) A restraint order—

(@ may bedischarged or varied in relation to any property; and

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22 Proceeds of Crime

(b) shall be discharged on the conclusion of the proceedings or of
the application in question.

(7) An application for the discharge or variation of arestraint order may
be made by any person affected by it.

(7A) Subsections (7B) and (7C) apply where the court makes a restraint
order as aresult of acriminal investigation having been started with regard to
an offence.

(7B) The court-

(@ mustincludein the order arequirement for the applicant for the
order to report to the court on the progress of the investigation
at such times and in such manner as the order may specify (a
"reporting requirement™); and

(b) must discharge the order if proceedings for the offence are not
started within a reasonable time (and this duty applies whether
or not an application to discharge the order is made).

(7C) The duty under subsection (7B)(a) does not apply if the court decides
that, in the circumstances of the case, a reporting requirement should not be
imposed, but the court-

(& must givereasonsfor its decision; and

(b) may at any time vary the order so as to include a reporting
requirement (and this power applies whether or not an
application to vary the order is made).

(8) Wherethe court has made arestraint order, the court—

(& may at any time appoint areceiver—
(i)  totake possession of any realisable property, and
(i) in accordance with the court’s directions, to manage or
otherwise deal with any property in respect of which heis
appointed, subject to such exceptions and conditions as
may be specified by the court; and
(b) may require any person having possession of property in respect
of which a receiver is appointed under this section to give

possession of it to the receiver.

(9) For the purposes of this section, dealing with property held by any
person includes (without prejudice to the generality of that expression)—
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(@ where adebt is owed to that person, making a payment to any
person in reduction of the amount of the debt; and

(b) removing the property from Gibraltar.
(10) Where a restraint order has been made, a police or customs officer
may, for the purpose of preventing any realisable property being removed
from Gibraltar, seize the property.

(11) Property seized under subsection (10) shall be dealt with in
accordance with the directions of the court which made the order.

Enforcement abroad.
59A.(1)This section appliesif —
(@ any of the conditionsin section 58 is satisfied,;
(b) the prosecutor believes that realisable property is situated in a
country or territory outside Gibraltar (the receiving country);

and

(c) the prosecutor sends a request for assistance to the Supreme
Court with aview to it being forwarded under this section.

(2) In acase where no confiscation order has been made, a request for
assistance is a request to the government of the receiving country to secure
that any person is prohibited from dealing with realisable property.

(3 Inacasewhere aconfiscation order has been made and has not been
satisfied, discharged or quashed, a request for assistance is a request to the
government of the receiving country to secure that—

(@ any person is prohibited from dealing with realisable property;

(b) redlisable property is realised and the proceeds are applied in
accordance with the law of the receiving country.

(4) Norequest for assistance may be made for the purposes of this section
in a case where a confiscation order has been made and has been satisfied,
discharged or quashed.

(5) If the Supreme Court believesit is appropriate to do so it may forward
the request for assistance to the government of the receiving country.

Charging ordersin respect of land, securities, etc.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22

Proceeds of Crime

60. (1) The Supreme Court may make a charging order on realisabl e property
for securing the payment to the Crown-

(& where a confiscation order has not been made, of an amount
equal to the value from timeto time of the property charged; and

(b) where a confiscation order has been made, of an amount not
exceeding the amount payable under the confiscation order.

(2) For the purposes of this Part, acharging order is an order made under
this section imposing on any such realisable property as may be specified in
the order a charge for securing the payment of money to the Crown.

(3) A charging order—

(@ may be made only on an application by the prosecutor;

(b) may be made on an ex parte application to ajudge in chambers;

(c) shal provide for notice to be given to persons affected by the
order; and

(d) may be made subject to such conditions as the court thinks fit
including, without prejudice to the generality of this paragraph,
such conditions as it thinks fit as to the time when the charge is
to become effective.

(4) Subject to subsection (6), a charge may be imposed by a charging
order only on-

(& any interest in realisable property which is an interest held
beneficialy by the defendant or by a person to whom the
defendant has directly or indirectly made a gift caught by this
Part and is an interest—

() in any asset of akind mentioned in subsection (5); or
(i) under any trust; or

(b) any interest in realisable property held by a person as trustee of
a trust (“the relevant trust”) if the interest is in such an asset or
is an interest under another trust and a charge made by virtue of
paragraph (a) be imposed by a charging order on the whole
beneficial interest under the relevant trust.

(5) The assets referred to in subsection (4) are-

(@ landin Gibraltar; or
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(b) securities of any of the following kinds-
(i)  government stock;

(i)  stock of any body (other than a building society)
incorporated within Gibraltar;

(i)  stock of any body incorporated outside Gibraltar or of any
country or territory outside Gibraltar, being stock
registered in aregister kept at any place within Gibraltar;

(@iv) units of any unit trust in respect of which aregister of the
unit holdersis kept at any place within Gibraltar.

(6) In any case where a charge is imposed by a charging order or any
interest in an asset of a kind mentioned in subsection (5)(b), the court may
providefor the chargeto extend to any interests or dividend payablein respect
of the asset.

(7) Inrelation to acharging order, the court—

(@ may make an order discharging or varying it; and

(b) shall make an order discharging it—

) on the conclusion of the proceedings or of the application
in question; or

(i)  onpayment into court of the amount, payment of whichis
secured by the charge.

(8 An application for the discharge or variation of a charging order may
be made by any person affected by it.

(8A) Subsections (8B) and (8C) apply where the court makes a charging
order asaresult of acriminal investigation having been started with regard to
an offence.

(8B) The court-
(@ mustincludein the order arequirement for the applicant for the
order to report to the court on the progress of the investigation

at such times and in such manner as the order may specify (a
"reporting requirement™); and
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(b) must discharge the order if proceedings for the offence are not
started within a reasonable time (and this duty applies whether
or not an application to discharge the order is made).

(8C) The duty under subsection (8B)(a) does not apply if the court decides

that, in the circumstances of the case, a reporting requirement should not be
imposed, but the court-

(@ must givereasonsfor its decision; and
(b) may at any time vary the order so as to include a reporting
requirement (and this power applies whether or not an

application to vary the order is made).

(9) In this section “dividend”, “government stock”, “stock” and *“unit
trust” have the same meaning as in the Charging Orders Act, 1988.

Charging orders: supplementary provisions.

61.(1) Subject to any provision made under section 62 or by rules of court, a
charge imposed by a charging order shall have the like effect and shall be
enforceable in the same court and in the same manner as an equitable charge
created by the person holding the beneficial interest or, as the case may be,
the trustees by writing under their hand.

(2) The Government may, by notice in the Gazette, amend section 60 by
adding to or removing from the kinds of assets for the time being referred to
there any asset of a kind which, in its opinion, ought to be so added or
removed.

Realisation of property.

62. (1) Where a confiscation order—
(@ has been made under this Part,
(b) isnot satisfied, and
(c) isnot subject to appedl,

the court may, on an application by the prosecutor, exercise the powers
conferred by subsections (2) to (6).

(2) The court may appoint areceiver in respect of realisable property.

(3) The court may empower areceiver appointed under subsection (2) of
this section, under section 59 or in pursuance of a charging order—
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(@) to enforce any charge imposed under section 60 on realisable
property or on interest or dividends payable in respect of such
property; and

(b) inrelation to any realisable property, other than property for the
time being subject to a charge under section 60, to take
possession of the property subject to such conditions or
exceptions as may be specified by the court.

(4) The court may order any person having possession of realisable
property to give possession of it to any such receiver.

(5 The court may empower any such receiver to realise any realisable
property in such manner as the court may direct.

(6) The court may-

(@ order any person holding an interest in realisable property to
make to the receiver such payment as it may direct in respect of
any beneficia interest held by the defendant or, as the case may
be, the recipient of a gift caught by this Part; and

(b) on the payment being made, by order transfer, grant or
extinguish any interest in the property.

(7) Subsections (4) to (6) do not apply to property for the time being
subject to a charge under section 60.

(8 The court shall not in respect of any property exercise the powers
conferred by subsection (3)(a), (5) or (6) unless a reasonable opportunity has
been given for persons holding any interest in the property to make
representations to the court.

Application of proceeds of realisation and other sums.

63.(1) Thefollowing sumsin the hands of areceiver appointed under section
59 or 62 or in pursuance of a charging order, that is-

(@) the proceeds of the enforcement of any charge imposed under
section 60,

(b) the proceeds of the realisation, other than by the enforcement of
such acharge, of any property under section 59 or 62, and

(c) any other sums, being property held by the defendant,

shall be applied, subject to subsection (2), on the defendant’s behalf towards
the satisfaction of the confiscation order.
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(2) Beforeany such sums are so applied they shall be applied—

(@ first, in payment of such expensesincurred by aperson acting as
an insolvency practitioner as are payable under section 67(3);
and

(b) second, in making such payments, if any, asthe court may direct.

(3) If, after the amount payable under the confiscation order has been
fully paid, any such sums remain in the hands of such a receiver as is
mentioned in subsection (1), the receiver shall distribute those sums-

(@ among such of those who held property which has been realised
under this Part, and

(b) insuch proportions,

asthe court may direct after giving areasonable opportunity for such persons
to make representations to the court.

(4) A receipt of any sum by a clerk of the magistrates’ court on account
of an amount payable under a confiscation order shall reduce the amount so
payable, but the clerk of the magistrates’ court shall apply the money received
for the purpose specified in this section and in the order so specified.

(5) The clerk of the magistrates’ court shall first pay any expenses
incurred by a person acting as an insolvency practitioner and payable under
section 67(3) but not already paid under subsection (2).

(6) If the money was paid to the clerk of the magistrates’ court by a
receiver appointed under section 59 or 62 or in pursuance of acharging order,
the clerk of the magistrates’ court shall next pay the receiver’s remuneration
and expenses.

(7) After making-

(@ any payment required by subsection (5), and

(b) inacaseto which subsection (6) applies, any payment required
by that subsection,

the clerk of the magistrates’ court shall reimburse any amount paid under
section 68(2).

(8 Any balance in the hands of the clerk to the magistrates’ court after

he has made all payments required by the preceding provisions of this section
shall be paid into any special fund established under the Public Finance
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(Control and Audit) Act having as prescribed income such sums, and in the
absence of such afund, shall be paid into the Consolidated Fund.

Exercise by the court or receiver of powers for the realisation of
property.

64. (1) Thefollowing provisions apply to the powers conferred-
(@ onthe court by sections 59 to 63; or

(b) on areceiver appointed under section 59 or 63 or in pursuance
of acharging order.

(2) Subject to the following provisions of this section, the powers shall
be exercised with a view to making available for satisfying the confiscation
order or, as the case may be, any confiscation order that may be made in the
defendant’s case, the value for the time being of realisable property held by
any person, by means of the realisation of such property.

(3) In the case of realisable property held by a person to whom the
defendant has directly or indirectly made a gift caught by this Part, the powers
shall be exercised with aview to realising no more than the value for the time
being of the gift.

(4) The powers shall be exercised with a view to allowing any person
other than the defendant or the recipient of any such gift to retain or recover
the value of any property held by him.

(5 Inexercising the powers, no account shall be taken of any obligations
or of therecipient of any such gift which conflict with the obligation to satisfy
the confiscation order.

(6) Anorder may be made or other action taken in respect of a debt owed
by the Crown.

Bankruptcy of defendant, etc.

65.(1) Where a bankruptcy order is made against a person who holds
realisable property,

(@ the property for the time being subject to a restraint order made
before the bankruptcy order, and

(b) any proceeds of property by virtue of section 59(8) or 62(5) or

(6) for the time being in the hands of areceiver appointed under
section 59 or 62,
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is excluded from the bankrupt’s estate for the purpose of the Insolvency Act
2011.

(2) Whereabankruptcy order has been made against a person, the powers
conferred on the court by sections 59 to 63 or on areceiver so appointed shall
not be exercised in relation to-

(@ property for the time being comprised in the bankrupt’s estate
for the purpose of the Insolvency Act 2011,

(b) property which isto be applied for the benefit of creditors of the
bankrupt by virtue of a condition imposed under section
412(1)(c) of the Insolvency Act 2011,

but otherwise, nothing in that Act shall be taken as restricting or enabling the
restriction of, the exercise of those powers.

(3) Subsection (2) does not affect the enforcement of a charging order—
(@ made before the order adjudging the person bankrupt; or

(b) on property which was subject to a restraint order when the
bankruptcy order was made.

(4) Where in the case of a debtor, an interim receiver stands appointed
under section 334 of the Insolvency Act 2011 and any property of the debtor
is subject to arestraint order, the powers conferred on the receiver by virtue
of that Act do not apply to property for the time being subject to the restraint
order.

(5) Where abankruptcy order is made against a person who has directly
or indirectly made a gift caught by this Part—

(@ noorder shall be made under Part 15 of the Insolvency Act 2011
(Voidable Transactions), in respect of the making of the gift, at
any time when—

() proceedings for an indictable offence have been instituted
against him and have not been concluded,

(i)  an application has been made in respect of the defendant
under section 44, 45, 46, 47 or 50 and has not been
concluded; or

(iii)  the property of the person to whom the gift was madeis
subject to arestraint order or charging order, and
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(b) any order made under Part 15 of the Insolvency Act 2011 after
the conclusion of the proceedings or of the application shall take
into account any realisation under this Act of property held by
the person to whom the gift was made.

(6) For the purposes of this section, a confiscation order is satisfied when
the defendant in respect of whom it was made has served a term of
imprisonment in default of payment of the amount due under the order.

(7) Section 413 of the Insolvency Act 2011 shall have effect as if amounts
payable under a confiscation order were aliability excepted under subsection
(3)(c) of that section.

Liquidation or Administration of company holding realisable property.

66.(1) Where redlisable property is held by a company and a liquidator or
administrator has been appointed under the Insolvency Act 2011 or a
voluntary liquidator has been appointed under the Companies Act 2014, the
functions of the liquidator, administrator or voluntary liquidator, shall not be
exercisablein relation to—

(@ theproperty for the time being subject to arestraint order made
before the relevant time; and

(b) any proceeds of property realised by virtue of section 59(7) or
52(5) or (6) for the time being in the hands of a receiver
appointed under section 59 or 62.

(2) Where, inthe case of acompany, aliquidator, administrator or voluntary
liquidator has been appointed, the powers conferred on the court by sections
59 to 63 or on areceiver so appointed shall not be exercised in relation to any
realisable property held by the company in relation to which the functions of
the liquidator, administrator or voluntary liquidator are exercisable-

(@ so as to inhibit him from exercising those functions for the
purposes of distributing any property held by the company to the
company’s creditors; or

(b) so asto prevent the payment out of any property of expenses,
including the remuneration of the liquidator, administrator or
voluntary liquidator properly incurred in the liquidation,
administration or voluntary liquidation in respect of the

property;
but otherwise nothing in the Insolvency Act 2011 or the Companies Act 2014

shall betaken asrestricting, or enabling the restriction of, the exercise of those
powers.
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(3) Subsection (2) does not affect the enforcement of acharging order made
before the relevant time or on property which was subject to arestraint order
at the relevant time.

(4) Inthissection-

“company” means any company in respect of which a liquidator,
administrator or voluntary liquidator, as the case may be, may be
appointed;

“liquidator” includes a provisional liquidator; and
“the relevant time”—

(@ inthecaseof acompany inliquidation or administration, hasthe
meaning specified in section 2 of the Insolvency Act 2011; and

(b) in the case of a company in voluntary liquidation, means the
commencement of the voluntary liquidation within the meaning
of the Companies Act 2014.

Per sons acting asinsolvency practitioners.

67.(1) Without prejudice to the generality of a provision in the Insolvency
Act 2011 or in any other Act, where-

(@ any person acting as an insolvency practitioner seizes or
disposes of any property in relation to which his functions are
not exercisable because it is for the time being subject to a
restraint order; and

(b) at the time of the seizure or disposa he believes, and has
reasonable grounds for believing, that he is entitled (whether in
pursuance of an order of the court or otherwise) to seize or
dispose of that property,

he shall not be liable to any person in respect of any loss or damage resulting
from the seizure or disposal except in so far as the loss or damage is caused
by his negligence in so acting.

(20 A person acting as an insolvency practitioner shal, in the
circumstances mentioned in subsection (1)(a) and (b), have a lien on the
property, or the proceeds of its sale, for such of his expenses as wereincurred
in connection with the liquidation, voluntary liquidation, administration,
bankruptcy or other proceedings in relation to which the seizure or disposal
purported to take place and for so much of his remuneration as may
reasonably be assigned for his acting in connection with those proceedings.
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(3 Where aperson acting as an insolvency practitioner—

(@ incurs expenses in respect of such property as is mentioned in
paragraph (a) of subsection (1) and in so doing does not know
and has no reasonable grounds to believe that the property isfor
the time being subject to arestraint order, or

(b) incurs expenses other than expenses in respect of such property
asis so mentioned, being expenses which, but for the effect of a
restraint order might have been met by taking possession and
realising the property,

that person shall be entitled (whether or not he has seized or disposed of that
property so as to have a lien under subsection (2)) to payment of those
expenses under section 63(1) or (5).

Receivers. supplementary provisions.

68.(1) Where areceiver appointed under section 59 or 62 or in pursuance of
acharging order—

(@) takesany action in relation to property which is not realisable
property, being action which he would be entitled to take if it
were such property, and

(b) believes, and has reasonable grounds for so believing that heis
entitled to take that action in relation to that property,

he shall not be liable to any person in respect of any loss or damage resulting
from his action except in so far as the loss or damage is caused by his
negligence.

(2) Any amount due in respect of the remuneration and expenses of a
receiver so appointed shall, if no sum isavailableto be applied in payment of
it under section 63(6) be paid by the prosecutor or, in a case where
proceedings for an indictable offence are not instituted, by the person on
whose application the receiver was appointed.

PART V
CIVIL RECOVERY OF THE PROCEEDS ETC. OF UNLAWFUL
CONDUCT

Chapter 1
Introductory

General purpose of thisPart.

69.(1) This Part has effect for the purposes of-
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(@ enabling the Attorney Genera to recover, in civil proceedings
before the Court, property which is, or represents, property
obtained through unlawful conduct,

(b) enabling cash whichis, or represents, property obtained through
unlawful conduct, or which is intended to be used in unlawful
conduct, to be forfeited in civil proceedings before the court.

(2) The powers conferred by this Part are exercisable in relation to any
property (including cash) whether or not any proceedings have been brought
for an offence in connection with the property.

“Unlawful conduct”.

70.(1) Conduct occurring in Gibraltar is unlawful conduct if it is unlawful
under the criminal law of Gibraltar.

(2) Conduct which occursin acountry or territory other than Gibratar and
isunlawful under the criminal law applying in that country or territory isalso
unlawful conduct.

(2A) Conduct which—

(@ occursinacountry or territory outside Gibraltar;
(b) constitutes, or is connected with, the commission of a gross
human rights abuse or violation in accordance with section 70A;

and

(c) ifitoccurredin Gibraltar, would be an offence triable under the
criminal law on indictment or triable either way,

is also unlawful conduct.
(3) The court must decide on abalance of probabilitieswhether it is proved—

(@ that any matter alleged to constitute unlawful conduct has
occurred, or

(b) that any person intended to use any cash in unlawful conduct.
“Gross human rights abuse or violation”.

70A.(1) Conduct constitutes the commission of a gross human rights abuse
or violation if al three of the following conditions are met.

(2) Thefirst condition is that—
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(@ theconduct constitutes the torture of a person who has sought—

(i) toexposeillegal activity carried out by apublic official or
aperson acting in an official capacity; or

(i)  to obtain, exercise, defend or promote human rights and
fundamental freedoms; or

(b) the conduct otherwise involves the cruel, inhuman or degrading
treatment or punishment of such a person.

(3) The second condition is that the conduct is carried out in consequence
of that person having sought to do anything falling within subsection (2)(a)(i)
or (ii).

(4) Thethird condition isthat the conduct is carried out—

(@ by apublic official, or a person acting in an official capacity, in
the performance or purported performance of his official duties;
or

(b) by aperson not falling within paragraph (a) at the instigation or
with the consent or acquiescence-

(i)  of apublicofficia; or
(i)  of aperson acting in an officia capacity,

who is ingtigating the conduct, or in consenting to or acquiescing in it, is
acting in the performance or purported performance of his official duties.

(5) Conduct is connected with the commission of a gross human rights
abuse or violation if it is conduct by a person that involves-

(@ acting as an agent for another in connection with activities
relating to conduct constituting the commission of a gross
human rights abuse or violation;

(b) directing, or sponsoring, such activities,

(c) profiting from such activities; or

(d) materially assisting such activities.

(6) Conduct that involves the intentional infliction of severe pain or

suffering on another person is conduct that constitutestorture for the purposes
of subsection (2)(a).
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(7) Itisimmaterial whether the pain or suffering is physical or mental and
whether it is caused by an act or omission.

(8) The casesinwhich aperson materially assists activities for the purposes
of subsection (5)(d) include, but are not limited to, those where the person—

(@ provides goods or servicesin support of the carrying out of the
activities; or
(b) provides any financial or technological support in connection
with their carrying out.
“Gross human rights abuse or violation” — Supplementary.

70B.(1) Subject to subsection (2), sections 70(2A) and 70A apply-

(@ inrelation to conduct, so far as that conduct constitutes or is
connected with the torture of a person, whether the conduct
occurs before or after the coming into force of those sections.

(b) inrelation to property obtained through such conduct, whether
the property is obtained before or after the coming into force of
those sections;

(c) in relation to conduct, so far as that conduct involves or is
connected with the cruel, inhuman or degrading treatment or
punishment of a person, only if the conduct occurs after the
coming into force of those sections.

(2) Proceedings under Chapter 1 of Part V may not be brought in respect of
property obtained through unlawful conduct of the kind mentioned in section
70(2A) after the end of the period of 20 years from the date on which the
conduct constituting the commission of the gross human rights abuse or
violation occurs.

(3) Proceedings under that Chapter are brought when-

(@ aclamformisissued;

(b) an application is made for a property freezing order under
section 74; or

(c) an application is made for an interim receiving order under
section 81,

whichever isthe earliest.
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“Property obtained through unlawful conduct”.

71.(1) A person obtains property through unlawful conduct (whether hisown
conduct or another's) if he obtains property by or in return for the conduct.

(2) In deciding whether any property was obtained through unlawful
conduct-

(@ it isimmaterial whether or not any money, goods or services
were provided in order to put the person in question in aposition
to carry out the conduct,

(b) itisnot necessary to show that the conduct was of a particular
kind if it is shown that the property was obtained through

conduct of one of anumber of kinds, each of which would have
been unlawful conduct.

Chapter 2
Civil Recovery

Proceedings for recovery orders
Proceedingsfor recovery orders.

72.(1) Proceedings for a recovery order may be taken by the Attorney
General against any person who he thinks holds recoverable property.

(2) The Attorney General must serve the claim form—
(@ ontherespondent, and
(b) unlessthe court dispenseswith service, on any other person who
the authority thinks holds any associated property which the
Attorney General wishes to be subject to arecovery order,
wherever domiciled, resident or present.

(3) If any property which the Attorney General wishes to be subject to a
recovery order is not specified in the claim form it must be described in the
form in general terms; and the form must state whether it is aleged to be
recoverable property or associated property.

(4) The references above to the claim form include the particulars of claim,
where they are served subsequently.

(5) Except asmay be expressly provided, nothing in this Chapter limits any

power of the court apart from granting interim relief in connection with
proceedings (including prospective proceedings).
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“Associated property”.

73.(1) *“Associated property” means property of any of the following
descriptions (including property held by the respondent) which is not itself
the recoverabl e property-

@
(b)

(©

(d)

any interest in the recoverable property,

any other interest in the property in which the recoverable
property subsists,

if the recoverable property is atenancy in common, the tenancy
of the other tenant,

if the recoverable property is part of alarger property, but not a
separate part, the remainder of that property.

(2) References to property being associated with recoverable property are
to be read accordingly.

(3) No property is to be treated as associated with recoverable property
consisting of rights under a pension scheme.

Property freezing orders

Application for property freezing order.

74.(1) Where the Attorney General may take proceedings for a recovery
order, he may apply to the court for a property freezing order (whether before
or after starting the proceedings).

(2) A property freezing order is an order that—

@
(b)

specifies or describes the property to which it applies, and

subject to any exclusions, prohibits any person to whose
property the order applies from dealing with the property in any
way.

(3) Anapplication for aproperty freezing order may be made without notice
if the circumstances are such that notice of the application would prejudice
any right of the Attorney General to obtain arecovery order in respect of any

property.
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(4) The court may make a property freezing order on an application if it is
satisfied that the condition in subsection (5) ismet and, where applicable, that
the condition in subsection (6) is met.

(5) Thefirst condition isthat there is a good arguable case-

(@) that the property to which the application for the order relatesis
or includes recoverable property, and

(b) that, if any of it is not recoverable property, it is associated
property.

(6) The second condition isthat, if—

(@ the property to which the application for the order relates
includes property alleged to be associated property, and

(b) the Attorney General has not established the identity of the
person who holdsit,

the Attorney General has taken al reasonable steps to do so.
Variation and setting aside of order.
75.(1) The court may at any time vary or set aside a property freezing order.

(2) If the court makes an interim receiving order that applies to all of the
property to which a property freezing order applies, it must set aside the
property freezing order.

(3) If the court makes an interim receiving order that applies to some but
not all of the property to which a property freezing order applies, it must vary
the property freezing order so asto exclude any property to which the interim
receiving order applies.

(4) If the court decides that any property to which a property freezing order
applies is neither recoverable property nor associated property, it must vary
the order so as to exclude the property.

(5) Before exercising power under this Chapter to vary or set aside a
property freezing order, the court must (as well as giving the parties to the
proceedings an opportunity to be heard) give such an opportunity to any
person who may be affected by its decision.

(6) Subsection (5) does not apply where the court is acting as required by
subsection (2) or (3).

Exclusions.
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76.(1) The power to vary a property freezing order includes (in particular)
power to make exclusions as follows-

(@ power to exclude property from the order, and

(b) power, otherwise than by excluding property from the order, to
make exclusions from the prohibition on dealing with the
property to which the order applies.

(2) Exclusions from the prohibition on dealing with the property to which
the order applies (other than exclusions of property from the order) may also
be made when the order is made.

(3 An excluson may, in particular, make provision for the purpose of
enabling any person-

(& tomeet hisreasonable living expenses, or
(b) tocarry on any trade, business, profession or occupation.
(4) Anexclusion may be made subject to conditions.

(5) Where the court exercises the power to make an exclusion for the
purpose of enabling a person to meet legal expenses that he has incurred, or
may incur, in respect of proceedings under this Part, it must ensure that the
exclusion-

(@ is limited to reasonable legal expenses that the person has
reasonably incurred or that he reasonably incurs,

(b) specifies the total amount that may be released for legal
expenses in pursuance of the exclusion, and

(o) is made subject to the required conditions (see section 113) in
addition to any conditions imposed under subsection (4).

(6) The court, in deciding whether to make an exclusion for the purpose of
enabling a person to meet legal expenses of his in respect of proceedings
under thisPart must have regard (in particular) to the desirability of the person
being represented in any proceedings under this Part in which he is a
participant.

(7) If excluded property is not specified in the order it must be described in
the order in general terms.

(8) The power to make exclusions must, subject to subsection (6), be
exercised with aview to ensuring, insofar as practicable, that the satisfaction
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of any right of the Attorney General to recover the property obtained through
unlawful conduct is not unduly prejudiced.

(9) Subsection (8) does not apply where the court is acting as required by
section 75(3) or (4).

Restriction on proceedings and remedies.
77.(1) While aproperty freezing order has effect—

(@) the court may stay any action, execution or other legal process
in respect of the property to which the order applies, and

(b) nodistressmay be levied against the property to which the order
applies except with the leave of the court and subject to any
terms the court may impose.

(2) If proceedings are pending in respect of any property is satisfied that a
property freezing order has been applied for or made in respect of the
property, it may either stay the proceedings or alow them to continue on any
terms it thinksfit.

(3) If aproperty freezing order applies to a tenancy of any premises, no
landlord or other person to whom rent is payable may exercise the right of
forfeiture by peaceable re-entry in relation to the premises in respect of any
failure by the tenant to comply with any term or condition of the tenancy,
except with the leave of the court and subject to any terms the court may
impose.

(4) Before exercising any power conferred by this section, the court must
(as well as giving the parties to any of the proceedings concerned an
opportunity to be heard) give such an opportunity to any person who may be
affected by the court's decision.

Receiversin connection with property freezing orders.
78.(1) Subsection (2) appliesif—

(a) the court makes a property freezing order on an application by the
Attorney General, and

(b) the authority applies to the court to proceed under subsection (2)
(whether as part of the application for the property freezing order
or a any time afterwards).

(2) The court may by order appoint areceiver in respect of any property to
which the property freezing order applies.
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(3) An application for an order under this section may be made without
notice if the circumstances are such that notice of the application would
prejudice any right of the Attorney General to obtain a recovery order in
respect of any property.

(4) Inits application for an order under this section, the Attorney General
must nominate a suitably qualified person for appointment as areceiver.

(5) Such aperson may be a member of staff of the Attorney General.

(6) The Attorney General may apply asum recelved under section 91(2) in
making payment of the remuneration and expenses of a receiver appointed
under this section.

(7) Subsection (6) does not apply in relation to the remuneration of the
receiver if he is a member of the staff of the Attorney General (but it does
apply in relation to such remuneration if the receiver is a person providing
services under arrangements made by the Attorney General).

Power s of receiver s appointed under section 78.

79.(1) If the court appoints a receiver on an application by the Attorney
General, the court may act under this section.

(2) The court may by order authorise or require the receiver-

(8 to exercise management powers in relation to any property in
respect of which the receiver is appointed, including-

(i)  sdling or otherwise disposing of assets comprised in the
property which are perishable or which ought to be
disposed of before their value diminishes,

(i)  wherethe property comprises assets of atrade or business,
carrying on, or arranging for another to carry on, the trade
or business,

(iii) incurring capital expenditure in respect of the property;
(b) totakeany other stepsthe court thinks appropriate in connection
with the management of any such property (including securing
the detention, custody or preservation of the property in order to
manage it).

(3) The court may by order require any person in respect of whose property
the receiver is appointed—
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(@) to bring the property to a place specified by the receiver or to
placeit in the custody of thereceiver (if, in either case, heisable
to do s0),

(b) todoanything heisreasonably required to do by the receiver for
the preservation of the property.

(4) The court may by order require any person in respect of whose property
the receiver is appointed to bring any documents relating to the property
which are in his possession or control to a place specified by the receiver or
to place them in the custody of the receiver.

(5) In subsection (4) "document”" means anything in which information of
any description is recorded.

(6) Any prohibition on dealing with property imposed by a property
freezing order does not prevent a person from complying with any
requirements imposed by virtue of this section.

7) If-

(@ the receiver deds with any property which is not property in
respect of which heis appointed, and

(b) at the time he deals with the property he believes on reasonable
grounds that heis entitled to do so by virtue of his appointment,

the receiver is not liable to any person in respect of any loss or damage
resulting from his dealing with the property except insofar as the loss or
damage is caused by his negligence.

Supervision of section 78 receiver and variations.

80.(1) Any of the following persons may at any time apply to the Court for
directions as to the exercise of the functions of a receiver appointed under
section 78—

(@ thereceiver,

(b) any party to the proceedings for the appointment of the receiver
or the property freezing order concerned,

(c) any person affected by any action taken by the receiver,

(d) any person who may be affected by any action proposed to be
taken by the receiver.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22 Proceeds of Crime

(2) Before giving any directions under subsection (1), the court must give
an opportunity to be heard to—

(@ thereceiver,

(b) thepartiesto the proceedingsfor the appointment of the receiver
and for the property freezing order concerned,

(c) any person who may be interested in the application under
subsection (1).

(3) Thecourt may at any timevary or set aside the appointment of areceiver
under section 78, any order under section 79 or any directions under this
section.

(4) Before exercising any power under subsection (3), the court must give
an opportunity to be heard to—

(@ thereceiver,

(b) the parties to the proceedings for the appointment of the
receiver, for the order or, as the case may be, for the directions
under this section;

(c) the parties to the proceedings for the property freezing order
concerned,

(d) any person who may be affected by the court's decision.

Interimreceiving orders
Application for interim receiving order.
81.(1) Where the Attorney General may take proceedings for a recovery
order, hemay apply to the court for aninterim receiving order (whether before
or after starting the proceedings).
(2) Aninterim receiving order is an order for—
(@ thedetention, custody or preservation of property, and
(b) the appointment of an interim receiver.
(3) An application for an interim receiving order may be made without
notice if the circumstances are such that notice of the application would

prejudice any right of the Attorney General to obtain a recovery order in
respect of any property.
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(4) The court may make an interim receiving order on an application if it is
satisfied that the conditions in subsections (5) and, where applicable, (6) are
met.

(5) Thefirst condition isthat there is a good arguable case-
(@) that the property to which the application for the order relatesis
or includes recoverable property, and

(b) that, if any of it is not recoverable property, it is associated
property.

(6) The second condition isthat, if—

(@ the property to which the application for the order relates
includes property alleged to be associated property, and

(b) the Attorney Genera has not established the identity of the
person who holds it,

the Attorney General has taken al reasonable steps to do so.

(7) In his application for an interim receiving order, the Attorney General
must nominate a suitably qualified person for appointment as interim
receiver, but the nominee may not be a member of the staff of the Attorney
General.

(8) Theextent of the power to make an interim receiving order isnot limited
by sections 82 to 89.

Functions of interim receiver.

82.(1) An interim receiving order may authorise or require the interim
recelver—

(@) toexerciseany of the powers mentioned in Schedule 3,
(b) totake any other steps the court thinks appropriate,

for the purpose of securing the detention, custody or preservation of the
property to which the order applies or of taking any steps under subsection

(2).

(2)  Aninterim receiving order must require the interim receiver to take
any steps which the court thinks necessary to establish—

(@ whether or not the property to which the order applies is
recoverable property or associated property,
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(b) whether or not any other property is recoverable property (in
relation to the same unlawful conduct) and, if it is, who holdsit.

@) If-

(a)the interim receiver deals with any property which is not property
to which the order applies, and

(b) at the time he deals with the property he believes on reasonable
grounds that heis entitled to do so in pursuance of the order,

theinterim receiver isnot liableto any person in respect of any loss or damage
resulting from his dealing with the property except insofar as the loss or
damage is caused by his negligence.

Property freezing orders and interim receiving orders:. registration
Registration.
83.(1) The Gibraltar Land Titles Act 2011-

(@ shall apply asappropriate in relation to property freezing orders,
and in relation to interim receiving orders, as it applies in
relation to orders which affect land and are made by the court
for the purpose of enforcing judgements or recognisances,

(b) shall apply asappropriate in relation to applications for property
freezing orders, and in relation to applications for interim
receiving orders, as it appliesin relation to other pending land
actions.

Interimreceiving orders: further provisions

Duties of respondent etc.

84.(1) Aninterim receiving order may require any person to whose property
the order applies-

(@ tobring the property to a place specified by the interim receiver
or placeit inthe custody of theinterim receiver (if, in either case,
heis able to do s0),

(b) to do anything he is reasonably required to do by the interim
receiver for the preservation of the property.

(2) Aninterim receiving order may require any person to whose property
the order appliesto bring any documents relating to the property which arein

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Proceeds of Crime

2015-22

his possession or control to a place specified by the interim receiver or to
place them in the custody of the interim receiver.

(3) In subsection (2) “document” means anything in which information of
any description is recorded.

Supervision of interim recelver and variation of order.

85.(1) The interim receiver, any party to the proceedings and any person
affected by any action taken by the interim receiver, or who may be affected
by any action proposed to be taken by him, may at any time apply to the court
for directions as to the exercise of the interim receiver's functions.

(2) Before giving any directions under subsection (1), the court must (as
well as giving the parties to the proceedings an opportunity to be heard) give
such an opportunity to the interim receiver and to any person who may be
interested in the application.

(3) The court may at any time vary or set aside an interim receiving order.
(4) Before exercising any power under this Chapter to vary or set aside an
interim receiving order, the court must (as well as giving the parties to the
proceedings an opportunity to be heard) give such an opportunity to the
interim recelver and to any person who may be affected by the court's
decision.
Restrictions on dealing etc. with property.
86.(1) An interim receiving order must, subject to any exclusions made in
accordance with this section, prohibit any person to whose property the order
applies from dealing with the property.

(2) Exclusions may be made when the interim receiving order is made or
on an application to vary the order.

(3) An exclusion may, in particular, make provision for the purpose of
enabling any person-

(@) to meet hisreasonable living expenses, or
(b) tocarry on any trade, business, profession or occupation,
and may be made subject to conditions.
(4) Where the court exercises the power to make an exclusion for the
purpose of enabling a person to meet legal expenses that he has incurred, or

may incur, in respect of proceedings under this Part, it must ensure that the
exclusion-
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(@ is limited to reasonable lega expenses that the person has
reasonably incurred or that he reasonably incurs,

(b) specifies the tota amount that may be released for legdl
expenses in pursuance of the exclusion, and

(o) is made subject to the required conditions (see section 113) in
addition to any conditions imposed under subsection (3).

(5 The court, in deciding whether to make an exclusion for the purpose of
enabling a person to meet legal expenses of his in respect of proceedings
under thisPart must have regard (in particular) to the desirability of the person
being represented in any proceedings under this Part in which he is a
participant.

(6) If the excluded property isnot specified in the order it must be described
in the order in general terms.

(7) The power to make exclusions must, subject to subsection (5), be
exercised with aview to ensuring, insofar as practicable, that the satisfaction
of any right of the Attorney General to recover the property obtained through
unlawful conduct is not unduly prejudiced.

Restriction on proceedings and remedies.
87.(1) While an interim receiving order has effect—

(@) the court may stay any action, execution or other legal process
in respect of the property to which the order applies,

(b) nodistressmay be levied against the property to which the order
applies except with the leave of the court and subject to any
terms the court may impose.

(2) If acourt in which proceedings are pending in respect of any property
Is satisfied that an interim receiving order has been applied for or made in
respect of the property, the court may either stay the proceedings or allow
them to continue on any termsit thinksfit.

(3) If the interim receiving order applies to a tenancy of any premises, no
landlord or other person to whom rent is payable may exercise any right of
forfeiture by peaceable re-entry in relation to the premises in respect of any
failure by the tenant to comply with any term or condition of the tenancy,
except with the leave of the court and subject to any terms the court may
impose.
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(4) Before exercising any power conferred by this section, the court must
(as well as giving the parties to any of the proceedings in question an
opportunity to be heard) give such an opportunity to the interim receiver (if
appointed) and any person who may be affected by the court's decision.

Exclusion of property which isnot recoverable etc.

88.(1) If the court decides that any property to which an interim receiving
order appliesis neither recoverable property nor associated property, it must
vary the order so asto excludeit.

(2) The court may vary an interim receiving order so asto exclude from the
property to which the order applies any property which is alleged to be
associated property if the court thinks that the satisfaction of any right of the
Attorney General to recover the property obtained through unlawful conduct
will not be prejudiced.

(3) The court may exclude any property within subsection (2) on any terms
or conditions, applying while theinterim receiving order has effect, which the
court thinks necessary or expedient.

Reporting.

89.(1) Aninterim receiving order must require the interim receiver to inform
the Attorney General and the court as soon as reasonably practicable if the
interim receiver thinks that—

(@ any property to which the order applies by virtue of a claim that
it isrecoverable property is not recoverable property,

(b) any property to which the order applies by virtue of aclaim that
it is associated property is not associated property,

(c) any property to which the order does not apply is recoverable
property (in relation to the same unlawful conduct) or associated
property, or

(d) any property to which the order appliesis held by a person who
isdifferent from the person it is claimed holdsit,

or if hethinksthat there has been any other material change of circumstances.
(2) Aninterim receiving order must require the interim receiver—

(@ toreport hisfindingsto the court,
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(b) to serve copies of hisreport on the Attorney General and on any
person who holds any property to which the order applies or who
may otherwise be affected by the report.

Vesting and realisation of recoverable property
Recovery orders.

90.(1) If in proceedings under this Chapter the court is satisfied that any
property is recoverable, the court must make a recovery order.

(2) Therecovery order must vest the recoverable property in the trustee for
civil recovery.

(3) But the court may not make in arecovery order any provision in respect
of any recoverable property if each of the conditions in subsection (4) or (as
the case may be) (5) is met and it would not be just and equitable to do so.

(4) The conditions referred to in subsection (3) are that—
(8 therespondent obtained the recoverable property in good faith,
(b) hetook steps after obtaining the property which he would not
have taken if he had not obtained it or he took steps before
obtaining the property which he would not have taken if he had

not believed he was going to obtain it,

(c) when he took the steps, he had no notice that the property was
recoverable,

(d) if arecovery order were made in respect of the property, it
would, by reason of the steps, be detrimental to him.

(6) Indeciding whether it would be just and equitable to make the provision
in the recovery order where the conditions in subsection (4) are met, the court
must have regard to—

(@ thedegree of detriment that would be suffered by the respondent
if the provision were made,

(b) the Attorney Genera’s interest in receiving the realised
proceeds of the recoverable property.

(7) A recovery order may sever any property.
(8) A recovery order may impose conditions as to the manner in which the

trustee for civil recovery may deal with any property vested by the order for
the purpose of realising it.
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(9) A recovery order made by a court may provide for payment under
section 103 of reasonable legal expenses that a person has reasonably
incurred, or may reasonably incur, in respect of—

(@ the proceedings under this Part in which the order is made, or
(b) any related proceedings under this Part.

(10) If regulations under section 114 apply to an item of expenditure, asum
in respect of the item is not payable under section 103 in pursuance of
provision under subsection (9) unless-

(@ theAttorney Genera agreesto its payment, or

(b) the court has assessed the amount allowed by the regulationsin
respect of that item and the sum ispaid in respect of the assessed
amount.

(11) This section is subject to sections 93 to 101.

Functions of the trustee for civil recovery.

91.(1) Thetrusteefor civil recovery isaperson appointed by the court to give
effect to arecovery order.

(2) The Attorney General must nominate a suitably qualified person for
appointment as the trustee.

(3) Thefunctions of the trustee are-

(@ to secure the detention, custody or preservation of any property
vested in him by the recovery order,

(b) inthe case of property other than money, to realise the value of
the property for the benefit of the Attorney General, and

(c) toperform any other functions conferred on him by virtue of this
Chapter.

(4) In performing his functions, the trustee acts on behalf of the Attorney
Genera and must comply with any directions given by the authority.

(5) The trustee is to redlise the value of property vested in him by the
recovery order, insofar as practicable, in the manner best calculated to
maximise the amount payabl e to the Attorney General.

(6) The trustee has the powers mentioned in Schedule 4.
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(7) References in this section to a recovery order include an order under
section 99 and references to property vested in the trustee by arecovery order
include property vested in him in pursuance of an order under section 99.

Rights of pre-emption, etc.

92.(1) A recovery order isto have effect in relation to any property despite
any provision (of whatever nature) which would otherwise prevent, penalise
or restrict the vesting of the property.

(2) A right of pre-emption, right of return or other similar right does not
operate or become exercisable as aresult of the vesting of any property under
arecovery order.

A right of return means any right under a provision for the return or reversion
of property in specified circumstances.

(3) Where property is vested under a recovery order, any such right is to
have effect as if the person in whom the property is vested were the same
person in law as the person who held the property and asif no transfer of the
property had taken place.

(4) Referencesto rightsin subsections (2) and (3) do not include any rights
in respect of which the recovery order was made.

(5) This section applies in relation to the creation of interests, or the doing
of anything else, by arecovery order asit appliesin relation to the vesting of

property.
Associated and joint property.

93.(1) Sections 94 and 95 apply if the court makes arecovery order in respect
of any recoverable property in a case within subsection (2) or (3).

(2) A caseiswithin this subsection if-

(@ the property to which the proceedings relate includes property
which is associated with the recoverable property and is
specified or described in the claim form, and

(b) if the associated property is not the respondent’s property, the
claim form or application has been served on the person whose
property it is or the court has dispensed with service.

(3) A caseiswithin this subsection if-

(@ therecoverable property belongs to joint tenants, and
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(b) oneof thetenantsis an excepted joint owner.

(4) An excepted joint owner is a person who obtained the property in
circumstances in which it would not be recoverable as against him; and
references to the excepted joint owner's share of the recoverable property are
to so much of the recoverable property as would have been his if the joint
tenancy had been severed.

Agreements about associated and joint property.
94.(1) Where-
(@ thissection applies, and

(b) the Attorney General (on the one hand) and the person who
holds the associated property or who is the excepted joint owner
(on the other) agree,

the recovery order may, instead of vesting the recoverable property in the
trustee for civil recovery, require the person who holds the associated
property or who isthe excepted joint owner to make a payment to the trustee.

(2) A recovery order which makes any requirement under subsection (1)
may, insofar as required for giving effect to the agreement, include provision
for vesting, creating or extinguishing any interest in property.

(3) The amount of the payment is to be the amount which the Attorney
General and that person agree represents—

(& in a case within section 93(2), the value of the recoverable
property,

(b) in a case within section 93(3), the value of the recoverable
property less the value of the excepted joint owner's share.

(4) Butif-

(8 aproperty freezing order or an interim receiving order applied
at any time to the associated property or joint tenancy, and

(b) the Attorney General agrees that the person has suffered loss as
aresult of the order mentioned in paragraph (a),

the amount of the payment may be reduced by any amount the Attorney

General and that person agree is reasonable, having regard to that loss and to
any other relevant circumstances.
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(5) If there is more than one such item of associated property or excepted
joint owner, the total amount to be paid to the trustee, and the part of that
amount which isto be provided by each person who holds any such associated
property or who is an excepted joint owner, isto be agreed between both (or
all) of them and the Attorney General.

(6) A recovery order which makes any requirement under subsection (1)
must make provision for any recoverable property to cease to be recoverable.

Associated and joint property: default of agreement.

95.(1) Where this section applies, the court may make the following
provision if—

(@) thereisno agreement under section 94, and
(b) thecourt thinksit just and equitable to do so.
(2) Therecovery order may provide-
(@) fortheassociated property to vest inthetrusteefor civil recovery
or (as the case may be) for the excepted joint owner'sinterest to

be extinguished, or

(b) inthe case of an excepted joint owner, for the severance of his
interest.

(3) A recovery order making any provision by virtue of subsection (2)(a)
may provide-

(@ for the trustee to pay an amount to the person who holds the
associated property or who is an excepted joint owner, or

(b) for the creation of interests in favour of that person, or the
imposition of liabilities or conditions, in relation to the property
vested in the trustee,

or for both.

(4) In making any provision in arecovery order by virtue of subsection (2)
or (3), the court must have regard to—

(@ therights of any person who holds the associated property or
who is an excepted joint owner and the value to him of that
property or, asthe case may be, of hisshare (including any value
which cannot be assessed in terms of money),
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(b) theAttorney Genera'sinterest in receiving the realised proceeds
of the recoverable property.

(5) If-

(@ aproperty freezing order or an interim receiving applied at any
time to the associated property or joint tenancy, and

(b) the court is satisfied that the person who holds the associated
property or who is an excepted joint owner has suffered loss as
aresult of the order mentioned in paragraph (a),

arecovery order making any provision by virtue of subsection (2) or (3) may
require the Attorney General to pay compensation to that person.

(6) The amount of compensation to be paid under subsection (5) is the
amount the court thinks reasonable, having regard to the person’'s loss and to
any other relevant circumstances.

Paymentsin respect of rights under pension schemes.

96.(1) This section appliesto recoverable property consisting of rights under
apension scheme.

(2) A recovery order in respect of the property must, instead of vesting the
property in the trustee for civil recovery, require the trustees or managers of
the pension scheme-

(@) topaytothetrusteefor civil recovery within aprescribed period
the amount determined by the trustees or managers to be equal
to the value of the rights, and

(b) to give effect to any other provison made by virtue of this
section and the two following sections in respect of the scheme.

This subsection is subject to sections 99 to 101.

(3 A recovery order made by virtue of subsection (2) overrides the
provisions of the pension scheme to the extent that they conflict with the
provisions of the order.

(4) A recovery order made by virtue of subsection (2) may provide for the
recovery by the trustees or managers of the scheme (whether by deduction
from any amount which they are required to pay to the trustee for civil
recovery or otherwise) of costsincurred by them in-

(@ complying with the recovery order, or
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(b) providing information, before the order was made, to the
Attorney General, receiver appointed under section 78, interim
receiver or interim administrator.

Consequential adjustment of liabilitiesunder pension schemes.

97.(1) A recovery order made by virtue of section 96(2) must require the
trustees or managers of the pension scheme to make such reduction in the
liabilities of the scheme as they think necessary in consequence of the
payment made in pursuance of that subsection.

(2) Accordingly, the order must require the trustees or managers to provide
for the liabilities of the pension scheme in respect of the respondent's
recoverable property to which section 96 applies to cease.

(3) Insofar asthe trustees or managers are required by the recovery order to
provide for the liabilities of the pension scheme in respect of the respondent’s
recoverable property to which section 96 applies to cease, their powers
include (in particular) power to reduce the amount of—

(@ any benefit or future benefit to which the respondent is or may
be entitled under the scheme,

(b) any future benefit to which any other person may be entitled
under the scheme in respect of that property.

Pension schemes: supplementary.

98.(1) Regulations may make provision as to the exercise by trustees or
managers of their powers under sections 96 and 97, including provision about
the calculation and verification of the value at any time of rights or liabilities.

(2) The power conferred by subsection (1) includes power to provide for
any valuesto be calculated or verified—

(& in a manner which, in the particular case, is approved by a
prescribed person, or

(b) in accordance with guidance from time to time prepared by a
prescribed person.

(3) Regulations means regulations made by the Minister and prescribed
means prescribed by regulations.

(4) A pension scheme means an occupationa pension scheme or a personal
pension scheme.

(5 In relation to an occupational pension scheme or a personal pension
scheme, the trustees or managers means—
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(@ inthe case of ascheme established under atrust, the trustees,
(b) inany other case, the managers.
(6) Referencesto apension scheme include-
(@ aretirement annuity contract,
(b) anannuity or insurance policy purchased, or transferred, for the
purpose of giving effect to rights under an occupationa pension
scheme or a personal pension scheme.

(7) Referencesto the trustees or managers-

(@ inrelation to aretirement annuity contract or other annuity, are
to the provider of the annuity,

(b) inrelation to aninsurance policy, areto the insurer.
(8 Subsections (3) to (7) have effect for the purposes of this group of
sections (that is, sections 96 and 97 and this section).
Consent orders.
99.(1) The court may make an order staying any proceedings for arecovery
order on terms agreed by the partiesfor the disposal of the proceedingsif each
person to whose property the proceedings, or the agreement, relatesis a party

both to the proceedings and the agreement.

(2) An order under subsection (1) may, as well as staying the proceedings
on terms—

(@ make provision for any property which may be recoverable
property to cease to be recoverable,

(b) make any further provision which the court thinks appropriate.
(3) Section 103 applies to property vested in the trustee for civil recovery,
or money paid to him, in pursuance of the agreement asit applies to property
vested in him by arecovery order or money paid under section 94.

Consent orders: pensions.

100.(1) This section applies where recoverable property to which
proceedings under this Chapter relate includes rights under a pension scheme.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2015-22 Proceeds of Crime

(2) Anorder made under section 99—

(@ may not stay the proceedings on terms that the rights are vested
in any other person, but

(b) may include provision imposing the following requirement, if
the trustees or managers of the scheme are parties to the
agreement by virtue of which the order is made.

(3) Therequirement isthat the trustees or managers of the pension scheme-

(@ makeapayment in accordance with the agreement, and

(b) give effect to any other provision made by virtue of this section
in respect of the scheme.

(4) The trustees or managers of the pension scheme have power to enter
into an agreement in respect of the proceedings on any terms on which an
order made under section 99 may stay the proceedings.

(5 Thefollowing provisions apply in respect of an order under section 99,
insofar as it includes the requirement mentioned in subsection (3).

(6) The order overrides the provisions of the pension scheme to the extent
that they conflict with the requirement.

(7) The order may provide for the recovery by the trustees or managers of
the scheme (whether by deduction from any amount which they are required
to pay in pursuance of the agreement or otherwise) of costsincurred by them
in-

(@ complying with the order, or

(b) providing information, before the order was made, to the
Attorney General, receiver or interim receiver.

(8) Sections 96 and 97 (read with section 98) apply as if the requirement
were included in an order made by virtue of section 96(2).

(9) Section 98(4) to (7) has effect for the purposes of this section.
Limit on recovery.
101.(2) Thissection appliesif the Attorney General seeks arecovery order—

(@ in respect of both property which is or represents property
obtained through unlawful conduct and related property, or

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Proceeds of Crime

2015-22

(b) inrespect of property which is or represents property obtained
through unlawful conduct where such an order, or an order under
section 87, has previously been made in respect of related

property.
(2) For the purposes of this section—

(@ the origina property means the property obtained through
unlawful conduct,

(b) theorigina property, and any items of property which represent
the original property, are to be treated as related to each other.

(3) The court is not to make a recovery order if it thinks that the Attorney
General’s right to recover the original property has been satisfied by a
previous recovery order or order under section 99.

(4) Subject to subsection (3), the court may act under subsection (5) if it
thinks that—

(@ arecovery order may be made in respect of two or more related
items of recoverable property, but

(b) the making of arecovery order in respect of both or al of them
isnot required in order to satisfy the Attorney General's right to
recover the original property.

(5) The court may in order to satisfy that right to the extent required make
arecovery order in respect of—

(@ only some of the related items of property, or
(b) only apart of any of the related items of property,
or both.

(6) Where the court may make arecovery order in respect of any property,
this section does not prevent the recovery of any profits which have accrued
in respect of the property.

(7) If-

(@ recoverable property is forfeited in pursuance of a forfeiture
notice under section 123, and

(b) the Attorney Genera subsequently seeks a recovery order in
respect of related property,
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the forfeiture notice is to be treated for the purposes of this section as if it
were a recovery order obtained by the Attorney Genera in respect of the
forfeited property.

@) 1f-

(@ an order is made under section 130 for the forfeiture of
recoverable property, and

(b) the Attorney General subsequently seeks a recovery order in
respect of related property,

the order under section 130 is to be treated for the purposes of this section as
if it were arecovery order obtained by the Attorney General in respect of the
forfeited property.

Q) If-

(@ in pursuance of a judgment in civil proceedings (whether in
Gibraltar or elsewhere), the claimant has obtained property from
the defendant ("the judgment property"),

(b) the clam was based on the defendant's having obtained the
judgment property or related property through unlawful
conduct, and

(c) the Attorney Genera subsequently seeks a recovery order in
respect of property which is related to the judgment property,

the judgment is to be treated for the purposes of this section asif it were a
recovery order obtained by the Attorney General in respect of the judgment

property.
(10) If-
(@ property has been taken into account in deciding the amount of
a person's benefit from criminal conduct for the purpose of

making a confiscation order, and

(b) the Attorney General subsequently seeks a recovery order in
respect of related property,

the confiscation order is to be treated for the purposes of this section as if it
were a recovery order obtained by the Attorney Genera in respect of the
property referred to in paragraph (a).

Section 101: supplementary.
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102.(1) Subsections (2) and (3) give examples of the satisfaction of the
Attorney General's right to recover the original property.

) 1f-

(@) thereis a disposal, other than a part disposal, of the original
property, and

(b) other property (the representative property) is obtained in its
place,

the Attorney General'sright to recover the original property is satisfied by the
making of a recovery order in respect of either the original property or the
representative property.

(3) If-
(@ thereisapart disposal of the original property, and

(b) other property (the representative property) is obtained in place
of the property disposed of,

the Attorney General’s right to recover the original property is satisfied by
the making of a recovery order in respect of the remainder of the original
property together with either the representative property or the property
disposed of.

(4) Inthissection-

(@ *“a part disposal” means a disposal to which section 144(1)
applies,

(b) “the original property” has the same meaning as in section
101(2).

Applying realised proceeds.
103.(1) Subsection (2) appliesto sums which are in the hands of the trustee
for civil recovery if they are-
(& sums which represent the realised proceeds of property which
was vested in the trustee for civil recovery by a recovery order
or which he obtained in pursuance of arecovery order,

(b) sums vested in the trustee by a recovery order or obtained by
him in pursuance of arecovery order.

(2) Thetrusteeisto make out of the sums-
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(@ first, any payment required to be made by him by virtue of
section 95,

(b) next, any payment of legal expenses which, after giving effect
to section 90, are payable under this subsection in pursuance of
provision under section 90 contained in the recovery order,

(c) then, any payment of expensesincurred by aperson acting asan
insolvency practitioner which are payable under this subsection,

and any sum which remainsisto be paid to the Attorney General.

(3) The Attorney General may apply a sum received by it under subsection
(2) in making payment of the remuneration and expenses of—

(@) thetrustee, or

(b) any interim receiver appointed in, or in anticipation of, the
proceedings for the recovery order.

(4) Subsection (3)(a) does not apply in relation to the remuneration of the
trustee if the trustee is a member of the staff of the Attorney General (but it
does apply in relation to such remuneration if the trustee isaperson providing
services under arrangements made by the Attorney General).

Exemptions etc.
Victims of theft, etc.
104.(1) In proceedings for a recovery order, a person who claims that any

property aleged to be recoverable property, or any part of the property,
belongs to him may apply for adeclaration under this section.

(2) If the applicant appears to the court to meet the following condition,
the court may make a declaration to that effect.

(3) The condition isthat—

(@ thepersonwasdeprived of the property he claims, or of property
which it represents, by unlawful conduct,

(b) the property he was deprived of was not recoverable property
immediately before he was deprived of it, and

(c) the property he claims belongs to him.

(4) Property to which a declaration under this section applies is not
recoverable property.
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Other exemptions.

105.(1) Proceedingsfor arecovery order may not be taken against any person
in circumstances of a prescribed description; and the circumstances may
relate to the person himself or to the property or to any other matter.

In this subsection, prescribed means prescribed by an order made by the
Minister.

(2) Proceedings for a recovery order may not be taken in respect of cash
found at any place unless the proceedings are al so taken in respect of property
other than cash which is property of the same person.

(3) Proceedings for a recovery order may not be taken against any person
in respect of any recoverable property which he holds by reason of hisacting,
or having acted, as an insolvency practitioner.

Scope of powers
Scope of powers.
106.(1) An order under this Chapter may be made by the Court—
(@ inrespect of property wherever situated, and
(b) inrespect of aperson wherever domiciled, resident or present,
subject to subsection (2).

(2) Such an order may not be made by the Court in respect of property that
isoutside Gibraltar unlessthere is or has been a connection between the case
and Gibraltar.

(3) The circumstances in which there is or has been such a connection
include those described in Schedule 5.

Enforcement outside Gibraltar
Enforcement abroad beforerecovery order: Attorney General.
107.(2) Thissection appliesif—
(@) the property freezing conditions are met in relation to property,

(b) the property is not property to which a recovery order applies,
and

(c) theAttorney General believesthat the property isin acountry or
territory outside Gibraltar (the receiving country or territory).
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(2) The property freezing conditions are the conditionsin section 74(5) and
(6) and, for the purposes of this subsection, the references in those provisions
to property to which the application for the order relates are to be read as
references to the property mentioned in subsection (1)(a).

(3) The Attorney General may send a request for assistance in relation to
the property to the Minister with a view to it being forwarded under this
section.

(4) The Minister may forward the request for assistance to the government
of the receiving country or territory.

(5) A request for assistance under this section isarequest to the government
of the receiving country or territory—

(@ to secure that any person is prohibited from dealing with the
property;

(b) for assistance in connection with the management of the
property, including with securing its detention, custody or
preservation.

Enfor cement abroad beforerecovery order: receiver or administrator.

108.(1) Thissection appliesif—

(@) aproperty freezing order made by the court has effect in relation
to property, and

(b) the receiver appointed under section 73 or 78 in respect of the
property believes that it is in a country or territory outside
Gibraltar (the receiving country or territory).

(2) Thissection aso appliesif—

(@ an interim receiving order made by the court has effect in
relation to property, and

(b) the interim receiver or interim administrator believes that the
property is in a country or territory outside Gibraltar (the
receiving country or territory).

(3) The receiver or administrator may send a request for assistance in
relation to the property to the Minister with aview to it being forwarded under
this section.

(4) The Minister must forward the request for assistance to the government
of the receiving country or territory.
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(5) A request for assistance under this section isarequest to the government
of the receiving country or territory—

(@) to secure that any person is prohibited from dealing with the
property;

(b) for assistance in connection with the management of the
property, including with securing its detention, custody or
preservation.

Evidence overseas. interim receiver or interim administrator.

109.(1) Thissection appliesif—

(@ an interim receiving order made by the court has effect in
relation to property, and

(b) the order requires the interim receiver or interim administrator
to take steps to establish a matter described in section 82(2)(a)
or (b).

(2) The interim receiver or interim administrator may request assistance
under this section if the interim receiver or interim administrator thinks that
thereisrelevant evidence in acountry or territory outside Gibraltar.

(3) A judge of the court may request assistance under this section if—

(@ an application is made by the interim receiver or by a person
subject to investigation by the interim receiver, and

(b) thejudge thinks that there is relevant evidence in a country or
territory outside Gibraltar.

(4) The assistance that may be requested under this section is assistance in
obtaining outside Gibraltar relevant evidence specified in the request.

(5) Relevant evidence is, in relation to an application or request made for
the purposes of an investigation by an interim recelver, evidence asto amatter
described in section 82(2)(a) or (b).

(6) A request for assistance under this section may be sent—

(@ toacourt or tribuna which is specified in the request and which
exercises jurisdiction in the place where the evidence is to be
obtained,

(b) tothe government of the country or territory concerned, or
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(c) to an authority recognised by the government of the country or
territory concerned as the appropriate authority for receiving
reguests for assistance of that kind.

(7) Alternatively, arequest for assistance under this section may be sent to
the Minister with aview to it being forwarded to a court, tribunal, government
or authority mentioned in subsection (6).

(8) The Minister must forward the request for assistance to the court,
tribunal, government or authority.

(9) Inacaseof urgency, arequest for assistance under this section may be
sent to—

(@ thelnternational Criminal Police Organisation (INTERPOL), or

(b) any person competent to receiveit under any provisions adopted
under the EU Treaties,

for forwarding to the court, tribunal, government or authority mentioned in
subsection (6).

(10) Rulesof court may make provision asto the practice and procedure to
be followed in connection with proceedings relating to requests for assistance
made by ajudge under this section.

(11) “Evidence” includes documents, information in any other form and
material.

Evidence overseas: restrictions on use.

110.(2) This section applies to evidence obtained by means of arequest for
assistance under section 107.

(2) The evidence must not be used for any purpose other than—

(@ for the purposes of carrying out the functions of the interim
receiver or interim administrator, or

(b) for the purposes of proceedings under this Chapter of this Part
in respect of property described in subsection (3) or any
proceedings arising out of such proceedings.

(3) That property is—

(@) theproperty that isthe subject of the interim receiving order, or
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(b) other property that isrecoverable property in respect of the same
unlawful conduct.

(4) Subsection (2) does not apply if the court, tribunal, government or
authority to whom the request for assistance was sent consents to the use.

(5) In subsection (1), the evidence may be received in evidence without
being sworn to by anyone, insofar as that may be done without unfairness to
any party.

Enfor cement abroad: after recovery order.
111.(2) Thissection appliesif—

(@) arecovery order made by the Court has effect in relation to
property, and

(b) the Attorney Genera or the trustee for civil recovery believes
that the property isin acountry or territory outside Gibraltar (the
receiving country or territory).

(2) The Attorney General or trustee for civil recovery may send a request
for assistance in relation to the property to the Minister with aview to it being
forwarded under this section.

(3) The Minister may forward a request for assistance from the Attorney
General to the government of the receiving country or territory.

(4) The Minister must forward a request for assistance from the trustee for
civil recovery to the government of the receiving country or territory.

(5) A request for assistance is a request to the government of the receiving
country or territory for assistance in connection with the management and
disposal of the property and includes a request—

(& to securethe detention, custody or preservation of the property;

(b) inthe case of money, to secure that it is applied in accordance
with the law of the receiving country or territory;

(c) in the case of property other than money, to secure that the
property is realised and the proceeds are applied in accordance
with the law of the receiving country or territory.

(6) A certificate purporting to be issued by or on behalf of the government

of the receiving country or territory is admissible as evidence of the facts it
statesif it states—
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(@) that property has been realised in pursuance of a request under
this section,

(b) thedate of realisation, and
(c) theproceeds of realisation.
Miscellaneous
Compensation.

112.(2) If, inthe case of any property to which a property freezing order or
an interim receiving order has at any time applied, the court does not in the
course of the proceedings decide that the property is recoverable property or
associated property, the person whose property it is may make an application
to the court for compensation.

(2) Subsection (1) does not apply if the court—

(@ has made a declaration in respect of the property by virtue of
section 104, or

(b) makes an order under section 99.

(3) If the court has made a decision by reason of which no recovery order
could be made in respect of the property, the application for compensation
must be made within the period of three months beginning with the date of
the decision or, if any application is made for leave to appeal, with the date
on which the application is withdrawn or refused or (if the application is
granted) on which any proceedings on appeal are finally concluded,

(4) If the proceedingsin respect of the property have been discontinued, the
application for compensation must be made within the period of three months
beginning with the discontinuance.

(5) If the court is satisfied that the applicant has suffered loss as aresult of
the order mentioned in subsection (1), it may require the Government to pay
compensation to him.

(6) If, but for section 92(2), any right mentioned there would have operated
in favour of, or become exercisable by, any person, he may make an
application to the court for compensation.

(7) The application for compensation under subsection (6) must be made
within the period of three months beginning with the vesting referred to in
section 92(2).

(8) If the court is satisfied that, in consequence of the operation of section
92, the right in question cannot subsequently operate in favour of the
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applicant or (as the case may be) become exercisable by him, it may require
the Attorney General to pay compensation to him.

(9) The amount of compensation to be paid under this section is the amount
the court thinks reasonable, having regard to the loss suffered and any other
relevant circumstances.

L egal expenses excluded from freezing: required conditions.

113.(1) The Minister may by regulations specify the required conditions for
the purposes of section 76(5) or 86(4).

(2) A required condition may (in particular)—

(@ restrict who may receive sums released in pursuance of the
exclusion (by, for example, requiring released sums to be paid
to professional legal advisers), or

(b) be made for the purpose of controlling the amount of any sum
released in pursuance of the exclusion in respect of an item of
expenditure.

(3 A required condition made for the purpose mentioned in subsection
(2)(b) may (for example)—

(@ provide for sums to be released only with the agreement of the
Attorney General;

(b) provide for a sum to be released in respect of an item of
expenditure only if the court has assessed the amount allowed
by regulations under section 114 in respect of that item and the
sum is released for payment of the assessed amount;

(c) provide for a sum to be released in respect of an item of
expenditure only if-

(i)  theAttorney General agreesto itsrelease, or

(i)  the court has assessed the amount allowed by regulations
under section 114 in respect of that item and the sum is
released for payment of the assessed amount.

(4) Before making regulations under this section, the Minister must
consult the Chief Justice and such persons as he considers

appropriate.
L egal expenses. regulationsfor purposes of section 90 or 113.

114.(1) The Minister may by regulations-
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(@ make provision for the purposes of section 90;

(b) make provision for the purposes of required conditions that
make provision of the kind mentioned in section 113(3)(b) or

(©).
(2) Regulations under this section may (in particular)—

(@ limit the amount of remuneration allowable to representatives
for aunit of time worked;

(b) limit the total amount of remuneration alowable to
representatives for work done in connection with proceedings or
astep in proceedings;

() limit the amount alowable in respect of an item of expense
incurred by a representative or incurred, otherwise than in
respect of the remuneration of a representative, by a party to
proceedings.

(3) Before making regulations under this section, the Minister must consult
such persons as he considers appropriate.

Financial threshold.

115.(1) At any time when an order specifying an amount for the purposes of
this section has effect, the Attorney General may not start proceedings for a
recovery order unless it reasonably believes that the aggregate value of the
recoverable property which it wishes to be subject to arecovery order is not
less than the specified amount.

(2) The power to make an order under subsection (1) is exercisable by the
Minister.

(3) If the authority applies for a property freezing order or an interim
receiving order before starting the proceedings, subsection (1) applies to the
application instead of to the start of the proceedings.

(4) This section does not affect the continuation of proceedings for a
recovery order which have been properly started or the making or continuing
effect of a property freezing order or an interim receiving order which has
been properly applied for.

Chapter 3
Recovery of Cash in Summary Proceedings
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Searches
Sear ches.

116.(2) If apolice officer or a customs officer is lawfully on any premises
and has reasonable grounds for suspecting that there is on the premises cash—

(@ which isrecoverable property or is intended by any person for
usein unlawful conduct, and

(b) theamount of which is not less than the minimum amount,
he may search for the cash there.
(2) The powers specified in subsection (5) are exercisable if-

(@ thepoalice officer or customs officer has reasonable grounds for
suspecting that there is cash falling within subsection (6) in a
vehicle, and

(b) it appearsto the police officer or customs officer that the vehicle
is under the control of a person (the suspect) who isin or in the
vicinity of the vehicle.

(3) The powers are exercisable only if the vehicleis-

(@ inany placeto which, at the time of the proposed exercise of the
powers, the public or any section of the public has access, on
payment or otherwise, as of right or by virtue of express or
implied permission, or

(b) inany other placeto which at that time people have ready access
but which is not adwelling.

(4) But if the vehicleisin agarden or yard or other land occupied with
and used for the purposes of adwelling, the police offer or customs officer
may exercise the powers under subsection (5) only if the officer has
reasonabl e grounds for believing—

(@ that the suspect does not reside in the dwelling, and

(b) that the vehicle is not in the place in question with the express
or implied permission of a person who resides in the dwelling.

(5) The police officer or customs officer may, insofar as the officer thinks
it necessary or expedient, require the suspect to—

(& permit entry to the vehicle,
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(b) permit asearch of the vehicle.
(6) Cash fallswithin this subsection if-

(@) itisrecoverable property or isintended by any person for usein
unlawful conduct, and

(b) theamount of it is not less than the minimum amount.

(7) If a police officer or customs officer has reasonable grounds for
suspecting that a person (the suspect) is carrying cash—

(@ which isrecoverable property or is intended by any person for
use in unlawful conduct, and
(b) theamount of which is not less than the minimum amount,
the officer may exercise the following powers.

(8) The officer may, insofar as he thinks it necessary or expedient, require
the suspect—

(@ topermit asearch of any article he haswith him,
(b) to permit asearch of his person.
(9) Anofficer exercising powers by virtue of subsection (3)(b) may-

(@ in exercising powers by virtue of subsection (4), detain the
vehiclefor so long asis necessary for their exercise,

(b) in exercising powers by virtue of subsection (3)(b), detain the
suspect for so long asis necessary for their exercise.

(10) The powers conferred by this section are exercisable only insofar as
reasonably required for the purpose of finding cash.

(11) Cash means-
(@ notesand coinsin any currency,
(b) posta orders,
(c) chequesof any kind, including travellers’ cheques,
(d) bankers’ drafts,

(e) bearer bonds and bearer shares,
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found at any place in Gibraltar.
Prior approval.
117.(2) The powers conferred by section 116 may be exercised only with the
appropriate approval unless, in the circumstances, it is not practicable to

obtain that approval before exercising the power.

(2) The appropriate approva means the approval of a magistrate or (if that
is not practicable in any case) the approval of a senior officer.

(3) A senior officer means-

(@ inrelation to the exercise of the power by a customs officer, a
customs officer of at least the rank of Senior Customs Officer,

(b) in relation to the exercise of the power by a police officer, a
police officer of at least the rank of inspector.

(4) If the powers are exercised without the approval of amagistrate in acase
where-

(@ nocashisseized by virtue of section 119, or

(b) any cash so seized is not detained for more than 48 hours
(calculated in accordance with section 108),

the officer who exercised the powers must give a written report to the
Commissioner of Policeif the officer isapolice officer, or to the Collector of
Customsiif the officer is a customs officer.

(5) The report must give particulars of the circumstances which led him to
believe that—

(@ thepowerswere exercisable, and

(b) it wasnot practicable to obtain the approval of a magistrate.
Report on exercise of powers.
118.(1) The Commissioner of Police and the Collector of Customs must each
publish an annual report as to the circumstances and manner in which the
powers conferred by section 116 have been exercised, based on the reports

that either has received pursuant to section 117(5).

(2) The annual report referred to in subsection (1) may be a joint annual
report by the Commissioner of Police and the Collector of Customs.
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Seizure and detention
Seizur e of cash.

119.(2) A customs officer or a police officer may seize any cash if he has
reasonabl e grounds for suspecting that it is-

(@ recoverable property, or
(b) intended by any person for use in unlawful conduct.

(2) A customs officer or a police officer may also seize cash part of which
he has reasonable grounds for suspecting to be-

(@) recoverable property, or
(b) intended by any person for use in unlawful conduct,
if it is not reasonably practicable to seize only that part.

(3) This section does not authorise the seizure of an amount of cash if it or,
as the case may be, the part to which his suspicion relates, is less than the
minimum amount.

Detention of seized cash.
120.(1) While the customs officer or police officer continues to have
reasonable grounds for his suspicion, cash seized under section 119 may be

detained initially for a period of 48 hours.

(2) The period of 48 hours mentioned in subsection (1) is to be calculated
in accordance with subsection (3).

(3) Incalculating a period of 48 hours in accordance with this subsection,
no account shall be taken of—

(@ any Saturday or Sunday,
(b) Christmas Day,
(c) Good Friday,

(d) any day that is abank holiday under the Banking and Financial
Dealings Act within which the cash is seized.
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(4) The period for which the cash or any part of it may be detained may be
extended by an order made by the magistrates’ court; but the order may not
authorise the detention of any of the cash-

(@ beyond the end of the period of six months beginning with the
date of the order,

(b) inthe case of any further order under this section, beyond the
end of the period of two years beginning with the date of thefirst
order.

(5) A judge may also exercise the power of the court to make the first order
under subsection (4) extending the period.

(6) An application for an order under subsection (4) may be made by a
customs officer or apolice officer and the court or judge may make the order
if satisfied, in relation to any cash to be further detained, that either of the
following conditionsis met.

(7) The first condition is that there are reasonable grounds for suspecting
that the cash is recoverable property and that either—

(@ itscontinued detention isjustified while its derivation is further
investigated or consideration is given to bringing (in Gibraltar
or elsewhere) proceedings against any person for an offence
with which the cash is connected, or

(b) proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded.

(8) The second condition isthat there are reasonable grounds for suspecting
that the cash isintended to be used in unlawful conduct and that either—

(@ its continued detention is justified while its intended use is
further investigated or consideration is given to bringing (in
Gibraltar or elsewhere) proceedings against any person for an
offence with which the cash is connected, or

(b) proceedings against any person for an offence with which the
cash is connected have been started and have not been
concluded.

(90 An application for an order under subsection (4) may aso be made in
respect of any cash seized under section 119(2), and the magistrates’ court or
the Supreme Court may make the order if satisfied that—

(@ thecondition in subsection (7) or (8) is met in respect of part of
the cash, and
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(b) itisnot reasonably practicable to detain only that part.

(10) An order under subsection (4) must provide for notice to be given to
persons affected by it.

Interest.

121.(1) |If cash is detained under section 120 for more than 48 hours
(calculated in accordance with section 120(2)), it is at the first opportunity to
be paid into an interest-bearing account and held there; and the interest
accruing on it isto be added to it on itsforfeiture or release.

(2) Inthe case of cash detained under section 120 which was seized under
section 119(2), the customs officer or police officer must, on paying it into
the account, release the part of the cash to which the suspicion does not rel ate.

(3) Subsection (1) does not apply if the cash or, asthe case may be, the part
to which the suspicion relates is required as evidence of an offence or
evidence in proceedings under this Chapter.

Release of detained cash.
122.(1) This section applies while any cash is detained under section 120.

(2) The magistrates’ court or the Supreme Court may direct the release of
the whole or any part of the cash if the following condition is met.

(3) The condition is that the court is satisfied, on an application by the
person from whom the cash was seized, that the conditions in section 120 for
the detention of the cash are no longer met in relation to the cash to be
rel eased.

(4) A customs officer or a police officer may, after notifying the
magistrates’ court or the Supreme Court under whose order cash is being
detained, release the whole or any part of it if satisfied that the detention of
the cash to be released is no longer justified.

Forfeiture without court order

Forfeiture notice.

123.(1) Subsection (2) applies while any cash is detained in pursuance of an
order under section 120(4) or (5) made by the magistrates’ court.

(2) A senior officer may give anotice for the purpose of forfeiting the cash
or any part of it if satisfied that the cash or part-
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(@) isrecoverable property, or

(b) isintended by any person for usein unlawful conduct.
(3) The Minister may make regulations about how a notice isto be given.
(4) Theregulations may provide-

(@ for anotice to be given to such person or persons, and in such
manner, as may be prescribed;

(b) foranoticeto be given by publication in such manner as may be
prescribed;

(c) for circumstancesin which, and the time at which, anoticeisto
be treated as having been given.

(5) Theregulations must ensurethat whereanoticeisgivenitis, if possible,
given to every person to whom notice of an order under section 120(10) in
respect of the cash has been given.

(6) A senior officer means—

(@ acustomsofficer of at least the rank of Senior Customs Officer,
or

(b) apolice officer of at least the rank of inspector.

(7) A notice under this section is referred to in this Chapter as a forfeiture
notice.

Content.

124.(1) A forfeiture notice must—
(@ statethe amount of cash in respect of whichitisgiven,
(b) state when and where the cash was seized,

(c) confirm that the senior officer is satisfied as mentioned in
section 123(2),

(d) specify aperiod for objecting to the proposed forfeiture and an
address to which any objections must be sent, and

(e) explain that the cash will be forfeited unless an objection is
received at that address within the period for objecting.
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(2) The period for objecting must be at least 30 days starting with the day
after the notice is given.

Effect.

125.(1) This section applies if aforfeiture notice is given in respect of any
cash.

(2) Thecashisto be detained until-
(@ thecashisforfeited under this section,
(b) the notice lapses under this section, or
(c) thecashisreleased under apower conferred by this Chapter.

(3) If no objection is made within the period for objecting, and the notice
has not lapsed, the cash isforfeited (subject to section 127).

(4) If an objection is made within the period for objecting, the notice lapses.

(5) If an application is made for the forfeiture of the whole or any part of
the cash under section 130, the notice lapses.

(6) If the cash or any part of it is released under a power conferred by this
Chapter, the notice lapses or (as the case may be) lapses in relation to that
part.

(7) An abjection may be made by anyone, whether arecipient of the notice
or not.

(8) An objection means a written objection sent to the address specified in
the notice; and an objection is made when it isreceived at the address.

(9 An objection does not prevent forfeiture of the cash under section 130.

(10) Nothing in this section affects the validity of an order under section
120(4).

Detention following lapse of notice.
126.(1) Thissection appliesif—
(@ aforfeiturenoticeis given in respect of any cash,

(b) the notice lapses under section 125(4), and
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(c) theperiod for which detention of the cash was authorised under
section 120(4) has expired.

(2) The cash may be detained for a further period of up to 48 hours
(calculated in accordance with section 120(2)).

(3 But if within that period either the Collector of Customs or the
Commissioner of Police, a police officer decides that neither of the
applications mentioned in subsection (4) ought to be made, the cash must be
rel eased.

(4) The applications are-
(@ anapplication for afurther order under section 120(4);
(b) anapplication for forfeiture of the cash under section 130.
(5) If within that period an application is made for a further order under
section 120(4) the cash may be detained until the application is determined or
otherwise disposed of.

Application to set aside forfeiture.

127.(1) This section applies if any cash is forfeited in pursuance of a
forfeiture notice.

(2) A person aggrieved by the forfeiture may apply to the magistrates’ court
for an order setting aside the forfeiture of the cash or any part of it.

(3) The application must be made before the end of the period of 30 days
starting with the day on which the period for objecting ended.

(4) The court may give permission for an application to be made after the
30-day period has ended if it thinks that there are exceptiona circumstances
to explain why the applicant-

(@) failed to object to the forfeiture within the period for objecting,
and

(b) failed to make an application within the 30-day period.

(5) On an application under this section the court must consider whether the
cash to which the application relates could be forfeited under section 130
(ignoring the forfeiture mentioned in subsection (1) above).

(6) If the court is satisfied that the cash to which the application relates or

any part of it could not be forfeited under that section it must set aside the
forfeiture of that cash or part.
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(7) Where the court sets aside the forfeiture of any cash-
(@ it must order the release of that cash, and
(b) that cashisto betreated as never having been forfeited.
Release of cash subject to forfeiturenotice.

128.(1) This section applies while any cash is detained under section 125 or
126.

(2) The magistrate or judge may direct the release of the whole or any part
of the cash if the following condition is met.

(3) The condition is that the magistrate or judge is not satisfied, on an
application by the person from whom the cash was seized, that the cash to be
rel eased-

(@) isrecoverable property, or

(b) isintended by any person for usein unlawful conduct.

(4) A customsofficer or police officer may release the cash or any part of
itif satisfied that the detention of the cash to be released is no longer justified.

Application of forfeited cash.

129.(1) Cash forfeited in pursuance of aforfeiture notice, and any accrued
interest on it, isto be paid into the Consolidated Fund.

(2) Butitisnotto bepaidin-
(@) before the end of the period within which an application under
section 127 may be made (ignoring the possibility of an

application by virtue of section 127(4)), or

(b) if an application is made within that period, before the
application is determined or otherwise disposed of.

Forfeiture
Forfeiture.
130.(1) While cash isdetained under section 120, 125 or 126, an application

for the forfeiture of the whole or any part of it may be made to the
magistrates’ court by a customs officer or a police officer,
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(2) The court may order the forfeiture of the cash or any part of it if satisfied
that the cash or part—

(@ isrecoverable property, or
(b) isintended by any person for use in unlawful conduct.

(3) But in the case of recoverable property which belongs to joint tenants,
one of whom is an excepted joint owner, the order may not apply to so much
of it asthe court thinks is attributable to the excepted joint owner's share.

(4) Where an application for the forfeiture of any cash is made under this
section, the cash is to be detained (and may not be released under any power
conferred by this Chapter) until any proceedings in pursuance of the
application (including any proceedings on appeal) are concluded.

Appeal against decision under section 130.

131.(2) Any party to proceedingsfor an order for the forfeiture of cash under
section 130 who is aggrieved by an order under that section or by the decision
of the magistrates’ court not to make such an order may appeal that order or
decision.

(2) An appea under subsection (1) must be made before the end of the
period of 30 days starting with the day on which the court makes the order or
decision.

(3) The court hearing the appeal may make any order it thinks appropriate.

(4) If the court upholds an appeal against an order forfeiting the cash, it may
order the release of the whole or any part of the cash.

Application of forfeited cash.

132.(1) Cash forfeited under section 130, and any accrued interest onit is
to be paid into the Consolidated Fund.

(2) Butitisnottobepaidin-

(@ before the end of the period within which an appea under
section 131 may be made, or

(b) if a person appeds under that section, before the apped is
determined or otherwise disposed of.

Supplementary
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Victims and other owners.

133.(1) A person who claims that any cash detained under this Chapter, or
any part of it, belongs to him may apply to the magistrates’ court for the cash
or part to be released to him.

(2) The application may be made in the course of proceedings under section
120 or 130 or at any other time.

(3) If it appearsto the court concerned that—

@

(b)

(©

the applicant was deprived of the cash to which the application
relates, or of property which it represents, by unlawful conduct,

the property he was deprived of was not, immediately before he
was deprived of it, recoverable property, and

that cash belongsto him,

the court may order the cash to which the application relates to be

@) 1f-

@

(b)
(©

(d)

released to the applicant.

the applicant is not the person from whom the cash to which the
application relates was seized,

it appears to the court that that cash belongs to the applicant,

the court is satisfied that the release condition is met in relation
to that cash, and

no objection to the making of an order under this subsection has
been made by the person from whom that cash was seized,

the court may order the cash to which the application relates to be released
to the applicant or to the person from whom it was seized.

(5) The release condition is met—

@

(b)

(©)

in relation to cash detained under section 120, if the conditions
in that section for the detention of the cash are no longer met,

in relation to cash detained under section 125 or 126, if the cash
is not recoverable property and is not intended by a person for
use in unlawful conduct, and

inrelation to cash detained under 130, if the court decides not to
make an order under that section in relation to the cash.
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Compensation.

134.(1) If cash is detained under this Chapter the person to whom the cash
belongs or from whom it was seized may make an application to the
magistrates’ court for compensation if—

(@ thecashisnot forfeited in pursuance of aforfeiture notice, and
(b) noforfeiture order is made in respect of the cash.

(2) If, for any period beginning with the first opportunity to place the cash
in an interest-bearing account after the initial detention of the cash for 48
hours (calculated in accordance with section 120(2)), the cash was not held
In an interest-bearing account while detained, the court may order an amount
of compensation to be paid to the applicant.

(3) The amount of compensation to be paid under subsection (2) is the
amount the court thinks would have been earned in interest in the period in
question if the cash had been held in an interest-bearing account.

(4) If the court is satisfied that, taking account of any interest to be paid
under section 121 or any amount to be paid under subsection (2), the applicant
has suffered loss as a result of the detention of the cash and that the
circumstances are exceptional, the court may order compensation (or
additional compensation) to be paid to him.

(5) The amount of compensation to be paid under subsection (4) is the
amount the court thinks reasonabl e, having regard to theloss suffered and any
other relevant circumstances.

(6) If the cash was seized by a customs officer, the compensation is to be
paid by HM Customs.

(7)  If the cash was seized by a police officer, the compensation is to be
paid out of the fund from which the expenses of the Roya Gibraltar Police
are met.

(8) The Minister with responsibility for finance may by order amend
subsection (6) or (7).

(9) If any cash is detained under this Chapter and part only of the cash is
forfeited in pursuance of aforfeiture notice, this section has effect in relation
to the other part.

(10) If a forfeiture order is made in respect only of a part of any cash
detained under this Chapter, this section has effect in relation to the other part.

“The minimum amount”.
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135.(2) In this Chapter, the minimum amount is the amount in sterling
specified in an order made by the Minister.

(2) For that purpose the amount of any cash held in a currency other than
sterling must be taken to be its sterling equivalent, calculated in accordance
with the prevailing rate of exchange.

Chapter 4
Generd

Recoverable property

Property obtained through unlawful conduct.
136.(1) Property obtained through unlawful conduct is recoverable property.
(2) If property obtained through unlawful conduct has been disposed of
(since it was so obtained), it is recoverable property only if it is held by a

person into whose hands it may be followed.

(3) Recoverable property obtained through unlawful conduct may be
followed into the hands of a person obtaining it on adisposal by—

(@ the person who through the conduct obtained the property, or

(b) aperson into whose hands it may (by virtue of this subsection)
be followed.

Tracing property, etc.
137.(1) Where property obtained through unlawful conduct (“the original
property”) is or has been recoverable, property which represents the original
property is also recoverable property.

(2) If aperson entersinto atransaction by which—

(@ he disposes of recoverable property, whether the origina
property or property which (by virtue of this Chapter) represents
the origina property, and

(b) heobtains other property in place of it,

the other property represents the original property.
(3) If a person disposes of recoverable property which represents the

original property, the property may be followed into the hands of the person
who obtainsit (and it continues to represent the original property).
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Mixing property.

138.(1) Subsection (2) applies if a person’s recoverable property is mixed
with other property (whether his property or another's).

(2) The portion of the mixed property which is attributable to the
recoverable property represents the property obtained through unlawful
conduct.

(3) Recoverable property is mixed with other property if (for example) itis
used—

(@ toincreasefunds held in abank account,
(b) inpart payment for the acquisition of an asset,
(c) for therestoration or improvement of land,

(d) by a person holding a leasehold interest in the property to
acquire the freehold.

Recover able property: accruing profits.
139.(1) This section applies where a person who has recoverable property
obtains further property consisting of profits accruing in respect of the

recoverable property.

(2) The further property is to be treated as representing the property
obtained through unlawful conduct.

General exceptions.
140.(2) If-
(@ aperson disposes of recoverable property, and

(b) the person who obtains it on the disposal does so in good faith,
for value and without notice that it was recoverable property,

the property may not be followed into that person's hands and, accordingly, it
ceases to be recoverable.

(2) If recoverable property is vested, forfeited or otherwise disposed of in
pursuance of powers conferred by virtue of this Part, it ceases to be
recoverable.

A3) If-
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(@ in pursuance of a judgment in civil proceedings (whether in
Gibraltar or elsewhere), the defendant makes a payment to the
claimant or the claimant otherwise obtains property from the
defendant,

(b) the clamant's clam is based on the defendant's unlawful
conduct, and

(c) apart from this subsection, the sum received, or the property
obtained, by the claimant would be recoverable property,

the property ceases to be recoverable.

(4) If apayment is made to a person in pursuance of arestitution order or a
person otherwise obtains any property in pursuance of such an order and,
apart from this subsection, the sum received, or the property obtained, would
be recoverable property, the property ceasesto be recoverable.

(5) If-

(@ in pursuance of a requirement of the Financial Services
Commission , an amount is paid to or distributed among any
persons, and

(b) apart from this subsection, the sum received by them would be
recoverable property,

the property ceases to be recoverable.

(6) Property is not recoverable while arestraint order appliesto it.

(7) Property is not recoverableif it has been taken into account in deciding
the amount of a person's benefit from criminal conduct for the purpose of
making a confiscation order.

(8) Where-

(@) a person enters into a transaction to which section 137(2)
applies, and

(b) thedisposa isoneto which subsection (1) or (2) applies,

this section does not affect the recoverability (by virtue of section 137(2)) of
any property obtained on the transaction in place of the property disposed of.

Other exemptions.
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141.(1) Anorder may provide that property isnot recoverable or (asthe case
may be) associated property if-

(@ itisprescribed property, or

(b) it isdisposed of in pursuance of a prescribed enactment or an
enactment of a prescribed description.

(2) An order may provide that if property is disposed of in pursuance of a
prescribed enactment or an enactment of a prescribed description, it isto be
treated for the purposes of section 101 as if it had been disposed of in
pursuance of arecovery order.

(3) An order under this section may be made so as to apply to property, or
a disposal of property, only in prescribed circumstances, and the
circumstances may relate to the property or disposal itself or to a person who
holds or has held the property or to any other matter.

(4) In this section, an order means an order made by the Minister and
prescribed means prescribed by the order.

Granting interests.

142.(1) If aperson grantsan interest in hisrecoverable property, the question
whether the interest is aso recoverable is to be determined in the same
manner asit is on any other disposal of recoverable property.

(2) Accordingly, on his granting an interest in the property (“the property
in question”)—

(@ where the property in question is property obtained through
unlawful conduct, the interest is also to be treated as obtained
through that conduct,

(b) where the property in question represents in his hands property
obtained through unlawful conduct, the interest is also to be
treated as representing in his hands the property so obtained.

Insolvency
I nsolvency.
143.(1) Proceedings for a recovery order may not be taken or continued in
respect of property to which subsection (3) applies unless the court gives

leave and the proceedings are taken or (as the case may be) continued in
accordance with any terms imposed by the court.
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(2) Anapplication for an order for the further detention of any cash to which
subsection (3) applies may not be made under section 120 unless the court
givesleave.

(3) This subsection applies to recoverable property, or property associated
with it, if-

(@ itisan asset of a company being wound up in pursuance of a
resolution for voluntary winding up,

(b) itisan asset of a company and a voluntary arrangement under
Part 2 of the Insolvency Act 2011 has effect in relation to the
company,

(c) anorder under Part 13 of the Insolvency Act 2011 in relation to
the appointment of interim trustee or interim receiver has effect
in relation to the property,

(d) itisanasset of anindividua and avoluntary arrangement under
Part 2 of the Insolvency Act 2011 has effect in relation to him.

(4) An application under this section, or under any provision of the
Insolvency Act 2011, for leave to take proceedings for a recovery order may
be made without notice to any person.

(5) Subsection (4) does not affect any requirement for notice of an
application to be given to any person acting as an insolvency practitioner or
to the Official Recelver (whether or not acting as an insolvency practitioner).

Interpretation
Obtaining and disposing of property.
144.(1) Referencesto aperson disposing of his property include areference-
(@ tohisdisposing of apart of it, or
(b) tohisgranting aninterest init,

(or to both); and references to the property disposed of are to any property
obtained on the disposal.

(2) A person who makes a payment to another is to be treated as making a
disposal of his property to the other, whatever form the payment takes.

(3) Where aperson's property passes to another under awill or intestacy or
by operation of law, it isto be treated as disposed of by him to the other.
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(4) A personisonly to be treated as having obtained his property for value
in a case where he gave unexecuted consideration if the consideration has
become executed consideration.

General interpretation.
145.(2) InthisPart-
“associated property” has the meaning given by section 73,

“cash” has the meaning given by section 116(6), 116 (7) or 116(11), as
appropriate,

“dealing” with property includes disposing of it, taking possession of it or
removing it from Gibraltar,

“excepted joint owner” has the meaning given by section 93(4),

“interest”, in relation to land means any legal estate and any equitable
interest or power,

“interest”, in relation to property other than land, includes any right
(including aright to possession of the property),

“Interim receiving order” has the meaning given by section 81(2),

“the minimum amount” (in Chapter 3) has the meaning given by section
135,

“part”, in relation to property, includes a portion,
“premises” has the same meaning asin section 2 of the Crimes Act 2011,
“property freezing order” has the meaning given by section 74(2),

“property obtained through unlawful conduct” has the meaning given by
section 71,

“recoverable property” is to be read in accordance with sections 136 to
142,

“recovery order” means an order made under section 90,
“respondent” means-
(@ where proceedings are brought by the Attorney General by

virtue of Chapter 2, the person against whom the proceedings
are brought,
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(b) where no such proceedings have been brought but the Attorney
General has applied for a property freezing order or an interim
receiving order, the person against whom he intends to bring
such proceedings,

“share”, in relation to an excepted joint owner, has the meaning given by
section 93(4),

“triable either way” has the same meaning as in section 2(1) of the Crimes
Act 2011,

“unlawful conduct” has the meaning given by section 70,
“value” means market value.

(2) Thefollowing provisions apply for the purposes of this Part.

(3) For the purpose of deciding whether or not property was recoverable at
any time (including times before commencement), it is to be assumed that
this Part was in force at that and any other relevant time.

(4) Property is property wherever situated and includes-

(8  money,
(b) dl forms of property, real or personal, heritable or moveable,

(c) thingsin action and other intangible or incorporeal property.

(5 Any reference to a person’s property (whether expressed as areference
to the property he holds or otherwise) isto be read as follows.

(6) Inrelationtoland, it isareferenceto any interest which he holdsin the
land.

(7) Inrelation to property other than land, it is areference-
(@) totheproperty (if it belongsto him), or
(b) toany other interest which he holds in the property.
(8) Referencesto the satisfaction of the Attorney General's right to recover
property obtained through unlawful conduct areto be read in accordance with

section 102.

(9) Proceedings against any person for an offence are concluded when-
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(@) thepersonisconvicted or acquitted, or

(b) the jury is discharged without a finding otherwise than in
circumstances where the proceedings are continued without a

jury.
PART VI
INVESTIGATIONS
Chapter 1
Introduction
Investigations.

146.(1) For the purposes of this Part a confiscation investigation is an
investigation into—

(@ whether aperson has benefited from his criminal conduct, or

(b) the extent or whereabouts of his benefit from his criminal
conduct.

(2) For the purposes of this Part a civil recovery investigation is an
investigation for the purpose of identifying recoverable property or associated
property and includes investigation into—

(@ whether property is or has been recoverable property or
associated property,

(b) who holds or has held property,
(c) what property aperson holds or has held, or
(d) the nature, extent or whereabouts of property.

(3) But an investigation is not a civil recovery investigation to the extent
that it relates to—-

(@ property in respect of which proceedings for a recovery order
have been started,

(b) property to which an interim receiving order applies, or
(c) property detained under section 120.

(4) For the purposes of this Part a detained cash investigation is an
investigation for the purposes of Chapter 3 of Part 5 into—
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@

(b)

the derivation of cash detained under that Chapter or a part of
such cash, or

whether cash detained under that Chapter, or a part of such cash,
isintended by any person to be used in unlawful conduct.

(5) For the purposes of this Part a money laundering investigation is an
investigation into whether a person has committed a money laundering

offence.

(6) An appropriate person for the purposes of this Part is-

@

(b)

the Attorney General, for the purposes of a civil recovery
investigation;

apolice officer or customs officer, for the purposes of adetained
cash investigation, a confiscation investigation or a money
laundering investigation;

Orders and warrants sought for civil recovery investigations.

147. Where an application under this Part for an order or warrant specifies
property that is subject to acivil recovery investigation, referencesin this Part
to the investigation for the purposes of which the order or warrant is sought
include investigation into—

@
(b)

(©

whether a person who appears to hold or to have held the
specified property holds or has held other property,

whether the other property is or has been recoverable property
or associated property, and

the nature, extent or whereabouts of the other property.

Offences of prejudicing investigation.

148.(1) Thissection appliesif aperson knows or suspects that an appropriate
person is acting (or proposing to act) in connection with a confiscation
investigation, a civil recovery investigation, a detained cash investigation or
amoney laundering investigation which is being or is about to be conducted.

(2) The person commits an offence if-

@

(b)

he makes a disclosure which is likely to prgudice the
investigation, or

he falsifies, conceds, destroys or otherwise disposes of, or
causes or permits the falsification, concealment, destruction or
disposal of, documents which are relevant to the investigation.
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(3) A person does not commit an offence under subsection (2)(a) if-

@

(b)

(©

(d)

he does not know or suspect that the disclosure is likely to
prejudice the investigation,

the disclosure is made in the exercise of a function under this
Act or any other enactment relating to criminal conduct or
benefit from criminal conduct or in compliance with a
regquirement imposed under or by virtue of thisAct,

the disclosure is of a matter within section 5(7) (Tipping-off)
and the information on which the disclosure is based cameto the
person in the course of a business in the regulated sector, or

he is a professional legal adviser and the disclosure falls within
subsection (4).

(4) A disclosure falls within this subsection if it is a disclosure-

@

(b)

to (or to a representative of) a client of the professional legal
adviser in connection with the giving by the adviser of legal
adviceto the client, or

to any person in connection with legal proceedings or
contemplated legal proceedings.

(5) But adisclosure does not fall within subsection (4) if it is made with the
intention of furthering a criminal purpose.

(6) A person does not commit an offence under subsection (2)(b) if-

@

(b)

he does not know or suspect that the documents are relevant to
the investigation, or

he does not intend to concea any facts disclosed by the
documents from any appropriate person or person carrying out
the investigation.

(7) A person guilty of an offence under subsection (2) isliable-

@

(b)

on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding the statutory
maximum or to both, or

on conviction on indictment, to imprisonment for a term not
exceeding five years or to afine or to both.
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(8) For the purposes of this section abusinessisin the regulated sector if it
is engaged in relevant financial business under section 9.

Chapter 2
Production orders

Production orders.
149.(1) A judge may, on an application made to him by an appropriate
person, make aproduction order if heis satisfied that each of the requirements
for the making of the order isfulfilled.
(2) The application for a production order must state that—
(@ aperson specified in the application is subject to a confiscation
investigation, a civil recovery investigation or a money
laundering investigation, or

(b) property specified in the application is subject to acivil recovery
investigation or a detained cash investigation.

(3) The application must also state that—
(@ theorder issought for the purposes of the investigation;

(b) the order is sought in relation to material, or material of a
description, specified in the application;

(c) aperson specified in the application appears to be in possession
or control of the material.

(4) A production order is an order either—
(& requiring the person the application for the order specifies as
appearing to be in possession or control of material to produce

it to an appropriate person for him to take away, or

(b) requiring that person to give an appropriate person access to the
material,

within the period stated in the order.

(5) The period stated in a production order must be a period of seven days
beginning with the day on which the order is made, unless it appears to the
judge by whom the order is made that a longer or shorter period would be
appropriate in the particular circumstances.

Requirements for making of production order.
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150.(1) These are the requirements for the making of a production order.
(2) There must be reasonable grounds for suspecting that—

(& in the case of a confiscation investigation, the person the
application for the order specifies as being subject to the
investigation has benefited from his criminal conduct;

(b) inthecase of acivil recovery investigation—

(i)  the person the application for the order specifies as being
subject to the investigation holds recoverable property or
associated property,

(i)  that person has, a any time, held property that was
recoverable property or associated property at the time, or

(iii)  the property the application for the order specifies as
being subject to the investigation is recoverable property
or associated property;

(c) inthe case of adetained cash investigation into the derivation of
cash, the property the application for the order specifies as being
subject to the investigation, or a part of it, is recoverable

property;

(d) inthecase of adetained cash investigation into the intended use
of cash, the property the application for the order specifies as
being subject to the investigation, or a part of it, is intended by
any person to be used in unlawful conduct;

(e) inthe case of a money laundering investigation, the person the
application for the order specifies as being subject to the
investigation has committed a money laundering offence;

(3) There must be reasonable grounds for believing that the person the
application specifies as appearing to be in possession or control of the
material so specified isin possession or control of it.

(4) Theremust bereasonable groundsfor believing that the material islikely
to be of substantial value (whether or not by itself) to theinvestigation for the
purposes of which the order is sought.

(5) There must be reasonable grounds for believing that it is in the public

interest for the material to be produced or for accessto it to be given, having
regard to—
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(@ thebenefit likely to accrue to the investigation if the materia is
obtained;

(b) the circumstances under which the person the application
specifies as appearing to be in possession or control of the
material holdsiit.

Order to grant entry.

151.(1) This section appliesif a judge makes a production order requiring a
person to give an appropriate person access to material on any premises.

(2) Thejudge may, on an application made to him by an appropriate person
and specifying the premises, make an order to grant entry in relation to the
premises.

(3) Anorder to grant entry isan order requiring any person who appears to
an appropriate person to be entitled to grant entry to the premises to alow
him to enter the premises to obtain access to the material.

Further provisions.

152.(1) A production order does not require a person to produce, or give
access to, privileged material.

(2) Privileged material is any material which the person would be entitled
to refuseto produce on grounds of legal professional privilegein proceedings.

(3) A production order does not require a person to produce, or give access
to, excluded material.

(4) A production order has effect in spite of any restriction on the disclosure
of information (however imposed).

(5 An appropriate person may take copies of any materia which is
produced, or to which accessis given, in compliance with a production order.

(6) Materia produced in compliance with a production order may be
retained for so long as it is necessary to retain it (as opposed to copies of it)
in connection with the investigation for the purposes of which the order was
made.

(7) But if an appropriate person has reasonable grounds for believing that—

(@ the materia may need to be produced for the purposes of any
legal proceedings, and

(b) it might otherwise be unavailable for those purposes,
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it may be retained until the proceedings are concluded.
Computer information.

153.(1) Thissection appliesif any of the material specified in an application
for a production order consists of information contained in a computer.

(2) If the order is an order requiring a person to produce the materia to an
appropriate person for him to take away, it has effect as an order to produce
the material in aforminwhich it can be taken away by him and in whichitis
visible and legible.

(3) If the order is an order requiring a person to give an appropriate person
access to the material, it has effect as an order to give him access to the
material in aforminwhichitisvisible and legible.

Government departments.

154.(1) A production order may be made in relation to materia in the
possession or control of a Government department.

(2) An order so made may require any officer of the department (whether
named in the order or not) who may for the time being be in possession or
control of the material to comply with it.

(3 An order containing such a requirement must be served as if the
proceedings were civil proceedings against the department.

(4) If an order contains such arequirement-—

(@ the person on whom it is served must take all reasonable steps
to bring it to the attention of the officer concerned;

(b) any other officer of the department who isin receipt of the order
must also take all reasonable steps to bring it to the attention of
the officer concerned.

(5) If theorder isnot brought to the attention of the officer concerned within
the period stated in the order (in pursuance of section 149(4)) the person on
whom it is served must report the reasons for the failure to a judge.
Supplementary.

155.(1) An application for a production order or an order to grant entry may
be made ex parte to ajudge in chambers.
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(2) Rules of court may make provision as to the practice and procedure to
be followed in connection with proceedings relating to production orders and
ordersto grant entry.

(3) An application to discharge or vary a production order or an order to
grant entry may be made to the court by—

(@ the person who applied for the order;
(b) any person affected by the order.
(4) The court-
(@ may discharge the order;
(b) may vary the order.
(5) If apolice officer or a customs officer applies for a production order or
an order to grant entry, an application to discharge or vary the order need not

be by the same officer.

(6) References to a person who applied for a production order or an order
to grant entry must be construed accordingly.

(7) Production orders and orders to grant entry have effect asif they were
orders of the court.

(8) Subsections (2) to (7) do not apply to orders made in Gibraltar for the

purposes of a civil recovery investigation.

Search and selzure warrants

Search and seizure warrants.

156.(1) A judge may, on an application made to him by an appropriate
person, issue a search and seizure warrant if he is satisfied that either of the
requirements for the issuing of the warrant is fulfilled.

(2) The application for a search and seizure warrant must state that—

(@) aperson specified in the application is subject to a confiscation
investigation or amoney laundering investigation, or

(b) property specified in the application is subject to acivil recovery
investigation or a detained cash investigation.

(3) The application must also state-
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(8 that the warrant is sought for the purposes of the investigation;

(b) that thewarrant is sought in relation to the premises specified in
the application;

(c) that the warrant is sought in relation to material specified in the
application, or that there are reasonable grounds for believing
that there is material falling within section 120(6), (7), (8), (9)
or (10) on the premises.

(4) A search and seizure warrant is a warrant authorising an appropriate
person—

(@ to enter and search the premises specified in the application for
the warrant, and

(b) toseizeand retain any materia found therewhichislikely to be
of substantial value (whether or not by itself) to theinvestigation
for the purposes of which the application is made.

(5 Therequirements for the issue of a search and seizure warrant are-

(@) that aproduction order made in relation to material has not been
complied with and there are reasonable grounds for believing
that the material is on the premises specified in the application
for the warrant, or

(b) that section 120 is satisfied in relation to the warrant.

Requirements wher e production order not available.

157.(1) Thissectionissatisfied in relation to asearch and seizure warrant if—
(@) subsection (2) applies, and

(b) either thefirst or the second set of conditions is complied with.
(2) This subsection applies if there are reasonable grounds for suspecting
that—

(& inthe case of a confiscation investigation, the person specified
in the application for the warrant has benefited from his criminal
conduct;

(b) inthecase of acivil recovery investigation—

(i)  the person specified in the application for the warrant
holds recoverable property or associated property,
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(©)

(d)

(€)

(i)  that person has, at any time, held property that was

recoverable property or associated property at the time, or

(iii)  the property specified in the application for the warrant is

recoverable property or associated property;

in the case of adetained cash investigation into the derivation of
cash, the property specified in the application for the warrant, or
apart of it, isrecoverable property;

in the case of a detained cash investigation into the intended use
of cash, the property specified in the application for the warrant,
or apart of it, isintended by any person to be used in unlawful
conduct;

in the case of a money laundering investigation, the person
specified in the application for the warrant has committed a
money laundering offence;

(3 The first set of conditions is that there are reasonable grounds for
believing that—

@

(b)

(©)

any material on the premises specified in the application for the
warrant is likely to be of substantial value (whether or not by
itself) to the investigation for the purposes of which the warrant
Is sought,

itisinthe public interest for the material to be obtained, having
regard to the benefit likely to accrue to the investigation if the
material is obtained, and

it would not be appropriate to make a production order for any
one or more of the reasons in subsection (4).

(4) Thereasons are-

@

(b)

(©)

that it is not practicable to communicate with any person against
whom the production order could be made;

that it is not practicable to communicate with any person who
would be required to comply with an order to grant entry to the
premises,

that the investigation might be seriously prejudiced unless an
appropriate person is able to secure immediate access to the
material.

(5 The second set of conditionsis that—

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Proceeds of Crime

2015-22

(@) there are reasonable grounds for believing that there is material
on the premises specified in the application for the warrant and
that the material falls within subsection (6), (7), (8), (9), (10)
(11) or (12),

(b) therearereasonable groundsfor believing that it isin the public
interest for the material to be obtained, having regard to the
benefit likely to accrue to the investigation if the materia is
obtained, and

(c) any oneor more of the requirements in subsection (9) is met.

(6) In the case of a confiscation investigation, materia falls within this
subsection if it cannot be identified at the time of the application but it—

(@) relates to the person specified in the application, the question
whether he has benefited from his criminal conduct or any
guestion as to the extent or whereabouts of his benefit from his
criminal conduct, and

(b) islikely to be of substantial value (whether or not by itself) to
theinvestigation for the purposes of which thewarrant is sought.

(7) Inthe case of a civil recovery investigation, material falls within this
subsection if it cannot be identified at the time of the application but it—

(@) relates to the person or property specified in the application or
to any of the questions listed in subsection (8), and

(b) islikely to be of substantial value (whether or not by itself) to
the investigation for the purposes of which thewarrant is sought.

(8) Those questions are—

(@ where a person is specified in the application, any question as
to-

(i)  what property the person holds or has held,

(i)  whether the property is or has been recoverable property
or associated property, or

(iii)  thenature, extent or whereabouts of the property, and

(b) where property is specified in the application, any question as
to-

(i)  whether the property is or has been recoverable property
or associated property,
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(i)  who holdsit or has held it,
(i)  whether a person who appears to hold or to have held it

holds or has held other property,

(iv)  whether the other property is or has been recoverable

property or associated property, or

(v)  thenature, extent or whereabouts of the specified property

or the other property.

(9) Inthe case of adetained cash investigation into the derivation of cash,
material fallswithin this subsection if it cannot be identified at the time of the
application but it—

@

(b)

relates to the property specified in the application, the question
whether the property, or a part of it, is recoverable property or
any other question asto its derivation, and

is likely to be of substantial value (whether or not by itself) to
theinvestigation for the purposes of which thewarrant is sought.

(10) In the case of a detained cash investigation into the intended use of
cash, material falls within this subsection if it cannot be identified at the time
of the application but it—

@

(b)

relatesto the property specified in the application or the question
whether the property, or apart of it, isintended by any person to
be used in unlawful conduct, and

is likely to be of substantial value (whether or not by itself) to
the investigation for the purposes of which thewarrant is sought.

(11) In the case of a money laundering investigation, material falls within
this subsection if it cannot be identified at the time of the application but it—

@

(b)

relates to the person specified in the application or the question
whether he has committed a money laundering offence, and

is likely to be of substantial value (whether or not by itself) to
theinvestigation for the purposes of which thewarrant is sought.

(12) Therequirements are-

@

that it is not practicable to communicate with any person entitled
to grant entry to the premises;
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(b) that entry to the premises will not be granted unlessawarrant is
produced;

(c) that the investigation might be seriously prejudiced unless an
appropriate person arriving at the premises is able to secure
immediate entry to them.

(13) An appropriate person for the purposes of this section is-

(@ the Attorney Generdl, if the warrant is sought for the purposes
of acivil recovery investigation;

(b) apolice officer or customs officer, if the warrant is sought for
the purposes of a detained cash investigation, a confiscation
investigation or amoney laundering investigation;

Further provisions. general.

158.(1) A search and seizure warrant does not confer the right to seize
privileged material.

(2) Privileged materia is any material which a person would be entitled to
refuse to produce on grounds of legal professional privilegein proceedingsin
the Supreme Court.

(3) A search and seizure warrant does not confer the right to seize excluded
material.

Further provisions: confiscation and money laundering.
159.(1) This section appliesto-
(@) search and seizure warrants sought for the purposes of a
confiscation investigation, a money laundering investigation or
a detained cash investigation, and
(b) powersof seizure under them.
(2) Inrelationto such warrantsand powers, the Minister may make an order,
subject to any specified modifications, which applies the provisions of the
Criminal Procedure and Evidence act 2011.

Further provisions: civil recovery and detained cash.

160.(1) This section applies to search and seizure warrants sought for the
purposes of civil recovery investigations.

(2) An application for awarrant may be made ex parte to ajudge.
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(3) A warrant may be issued subject to conditions.

(4) A warrant continues in force until the end of the period of one month
starting with the day on which it isissued.

(5) A warrant authorises the person it names to require any information
which is held in a computer and is accessible from the premises specified in
the application for the warrant, and which the named person believes relates
to any matter relevant to the investigation, to be produced in aform-

(@ inwhichit can betaken away, and
(b) inwhichitisvisibleand legible.

(6) A warrant may include provision authorising a person who is exercising
powers under it to do other things which—

(@ arespecifiedinthe warrant, and
(b) needto bedonein order to give effect toit.
(7) Copies may be taken of any material seized under awarrant.
(8) Materia seized under a warrant may be retained for so long as it is
necessary to retain it (as opposed to copies of it) in connection with the
investigation for the purposes of which the warrant was issued.

(9) But if there are reasonable grounds for believing that—

(@ the material may need to be produced for the purposes of any
legal proceedings, and

(b) it might otherwise be unavailable for those purposes,
it may be retained until the proceedings are concluded.

Disclosure orders
Disclosure orders.
161.(1) A judge may, on an application made to him by the appropriate

person, make adisclosure order if heis satisfied that each of the requirements
for the making of the order isfulfilled.

(2) An appropriate person for the purposes of this section is the Attorney
General or a customs officer or apolice officer.

(3 No application for a disclosure order may be made in relation to a
detained cash investigation.
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(4) The application for a disclosure order must state that—

(@ aperson specified in the application is subject to a confiscation
investigation whichisbeing carried out by an appropriate person
and the order is sought for the purposes of the investigation, or

(b) aperson specified in the application or property specified in the
application is subject to a civil recovery investigation and the
order is sought for the purposes of the investigation.

(5) A disclosure order is an order authorising a police or customs officer
give to any person police or customs officer considers has relevant
information notice in writing requiring him to do, with respect to any matter
relevant to the investigation for the purposes of which the order is sought, any
or al of the following-

(@ answer questions, either at a time specified in the notice or at
once, at a place so specified,

(b) provide information specified in the notice, by atime and in a
manner so specified;

(c) produce documents, or documents of a description, specified in
the notice, either at or by atime so specified or at once, and in a
manner so specified.

(6) Relevant information is information (whether or not contained in a
document) which police or customs officer concerned considersto berelevant
to the investigation.

(7) A personisnot bound to comply with arequirement imposed by anotice
given under adisclosure order unless evidence of authority to give the notice
is produced to him.

Requirementsfor making of disclosure order.
162.(1) These are the requirements for the making of a disclosure order.

(2) There must be reasonable grounds for suspecting that—

(@ inthe case of a confiscation investigation, the person specified
in the application for the order has benefited from his criminal

conduct;

(b) inthe case of acivil recovery investigation—
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(i)  the person specified in the application for the order holds
recoverable property or associated property,

(i)  that person has, a any time, held property that was
recoverable property or associated property at the time, or

(iii)  the property specified in the application for the order is
recoverable property or associated property;

(3) There must be reasonable grounds for believing that information which
may be provided in compliance with a requirement imposed under the order
is likely to be of substantial value (whether or not by itself) to the
investigation for the purposes of which the order is sought.

(4) There must be reasonable grounds for believing that it is in the public
interest for the information to be provided, having regard to the benefit likely
to accrue to the investigation if the information is obtained.

Offences.

163.(1) A person commits an offence if without reasonable excuse he fails
to comply with arequirement imposed on him under a disclosure order.

(2) A person guilty of an offence under subsection (1) isliable on summary
conviction to-

(@ imprisonment for aterm not exceeding six months,
(b) afinenot exceeding level 5 on the standard scale, or
(c both.

(3) A person commits an offence if, in purported compliance with a
requirement imposed on him under a disclosure order, he-

(@ makes astatement which he knows to be false or misleading in
amaterial particular, or

(b) recklessly makes a statement which is false or misleading in a
material particular.

(4) A person guilty of an offence under subsection (3) isliable-
(& on summary conviction, to imprisonment for a term not

exceeding six months or to a fine not exceeding the statutory
maximum or to both, or
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(b) on conviction on indictment, to imprisonment for a term not
exceeding two years or to afine or to both.

Statements.
164.(1) A statement made by a person in response to a requirement imposed
on him under a disclosure order may not be used in evidence against him in
criminal proceedings.
(2) But subsection (1) does not apply—
(@ inthe case of proceedings under Part 2,
(b) onaprosecution for an offence under section 163(1) or (3),
(c) on aprosecution for an offence for perjury or false statements,
or
(d) on a prosecution for some other offence where, in giving
evidence, the person makes a statement inconsistent with the

statement mentioned in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(d) against a
person unless-

(@) evidencerdatingto it isadduced, or

(b) aquestionrelatingto it is asked,
by him or on his behalf in the proceedings arising out of the prosecution.
Further provisions.
165.(1) A disclosure order does not confer the right to require a person to
answer any privileged question, provide any privileged information or
produce any privileged document, except that a lawyer may be required to

provide the name and address of a client of his.

(2) A privileged question is a question which the person would be entitled
to refuse to answer on grounds of legal professional privilege in proceedings.

(3) Privileged information is any information which the person would be
entitled to refuse to provide on grounds of legal professiona privilege in
proceedings.

(4) Privileged material is any material which the person would be entitled
to refuseto produce on grounds of legal professional privilegein proceedings.
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(5) A disclosure order does not confer the right to require a person to
produce excluded material.

(6) A disclosure order has effect in spite of any restriction on the disclosure
of information (however imposed).

(7) A police or customs officer may take copies of any documents produced
in compliance with arequirement to produce them which isimposed under a
disclosure order.

(8) Documents so produced may beretained for so long asit is necessary to
retain them (as opposed to a copy of them) in connection with the
investigation for the purposes of which the order was made.

(9 Butif apolice or customs officer has reasonable grounds for believing
that—

(@ thedocuments may need to be produced for the purposes of any
legal proceedings, and

(b) they might otherwise be unavailable for those purposes,
they may be retained until the proceedings are concluded.
Supplementary.
166.(1) Anapplication for adisclosure order may be made ex parteto ajudge.

(2) Rules of court may make provision as to the practice and procedure to
be followed in connection with proceedings relating to disclosure orders.

(3) An application to discharge or vary a disclosure order may be made to
the court by—

(@ the person who applied for the order;
(b) any person affected by the order.
(4) The court—
(@ may discharge the order;
(b) may vary the order.

(5) Subsections (2) to (3) do not apply to orders made for the purposes of a
civil recovery investigation.

Customer information orders
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Customer infor mation orders.

167.(1) A judge may, on an application made to him by an appropriate
person, make a customer information order if he is satisfied that each of the
requirements for the making of the order isfulfilled.

(2) No application for acustomer information order may be madein relation
to adetained cash investigation.

(3) The application for a customer information order must state that—

(@ aperson specified in the application is subject to a confiscation
investigation, a civil recovery investigation or a money
laundering investigation, or

(b) property specified in the application is subject to acivil recovery
investigation and a person specified in the application appearsto
hold the property.

(4) The application must also state that—

(@ theorder is sought for the purposes of the investigation;

(b) the order is sought against the financial institution or financial
institutions specified in the application.

(5 An application for a customer information order may specify—
(@ dl financid ingtitutions,

(b) a particular description, or particular descriptions, of financial
institutions, or

(c0 a particular financial institution or particular financia
institutions.

(6) A customer information order is an order that a financia institution
covered by the application for the order must, on being required to do so by
notice in writing given by an appropriate person, provide any such customer
information as it has relating to the person specified in the application.

(7) A financia institution which isrequired to provide information under a
customer information order must provide the information to an appropriate
person in such manner, and at or by such time, as an appropriate person
requires.

(8) If afinancia institution on which a requirement isimposed by a notice
given under a customer information order requires the production of evidence
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of authority to give the notice, it is not bound to comply with the requirement
unless evidence of the authority has been produced to it.

M eaning of customer information.

168.(1) “Customer information”, in relation to a person and a financial
institution, is information whether the person holds, or has held, an account
or accounts or any safe deposit box at the financial institution (whether solely
or jointly with another) and (if so) information as to-

@

(b)

the matters specified in subsection (2) if the person is an
individual;

the matters specified in subsection (3) if the person isacompany
or limited liability partnership or asimilar body incorporated or
otherwise established outside Gibraltar.

(2) The matters referred to in subsection (1)(a) are-

@

(b)
(©)
(d)
(€)

(f)

(9)

(h)

(i)

the account number or numbers or the number of any safe
deposit box;

the person’s full name;
his date of birth;
his most recent address and any previous addresses,

in the case of an account or accounts, the date or dates on which
he began to hold the account or accounts and, if he has ceased to
hold the account or any of the accounts, the date or dates on
which he did so;

in the case of any safe deposit box, the date on which the box
was made available to him and if the box has ceased to be
available to him the date on which it so ceased:;

such evidence of his identity as was obtained by the financial
institution under or for the purposes of any legidation relating
to money laundering;

the full name, date of birth and most recent address, and any
previous addresses, of any person who holds, or has held, an
account at the financial institution jointly with him;

the account number or numbers of any other account or accounts
held at the financia institution to which he is a signatory and
details of the person holding the other account or accounts.
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(3) The matters referred to in subsection (1)(b) are-

@

(b)
(©)
(d)

(€)

(f)

(9)

(h)

(i)

()

(k)

the account number or numbers or the number of any safe
deposit box;

the person's full name;
adescription of any business which the person carries on;

the country or territory in which it is incorporated or otherwise
established and any number allocated to it by virtue of section
15 of the Companies Act 2014 or corresponding legislation of
any country or territory outside Gibraltar;

any number assigned to it for the purposes of income or other
tax;

itsregistered office, and any previousregistered officesby virtue
of the Companies Act 2014 (or corresponding earlier legislation)
or anything similar under corresponding legislation of any
country or territory outside Gibraltar;

its registered office, and any previous registered offices, under
the Limited Liability Partnerships Act 2008 or anything similar
under corresponding legislation of any country or territory;

in the case of an account or accounts, the date or dates on which
it began to hold the account or accounts and, if it has ceased to
hold the account or any of the accounts, the date or dates on
which it did so;

in the case of any safe deposit box, the date on which the box
was made availableto it and if the box has ceased to be available
to it the date on which it so ceased:;

such evidence of its identity as was obtained by the financia
institution under or for the purposes of any legidlation relating
to money laundering;

the full name, date of birth and most recent address and any
previous addresses of any person who is a signatory to the
account or any of the accounts.

(4) The Minister may by order provide for information of a description
specified in the order—

@

to be customer information, or
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(b) no longer to be customer information.

(5) A “safe deposit box” includes any procedure under which a financia
institution provides a facility to hold items for safe keeping on behalf of
another person.

Requirementsfor making of customer information order.

169.(1) These arethe requirementsfor the making of a customer information
order.

(2) In the case of a confiscation investigation, there must be reasonable
grounds for suspecting that the person specified in the application for the
order has benefited from his criminal conduct.

(3) Inthe case of a civil recovery investigation, there must be reasonable
grounds for suspecting that the person specified in the application—

(@ holdsrecoverable property or associated property, or

(b) has, at any time, held property that was recoverable property or
associated property at the time.

(4) In the case of a money laundering investigation, there must be
reasonabl e grounds for suspecting that the person specified in the application
for the order has committed a money laundering offence.

(5) Inthe case of any investigation, there must be reasonable grounds for
believing that customer information which may be provided in compliance
with the order islikely to be of substantia value (whether or not by itself) to
the investigation for the purposes of which the order is sought.

(6) In the case of any investigation, there must be reasonable grounds for
believing that it is in the public interest for the customer information to be
provided, having regard to the benefit likely to accrue to the investigation if
the information is obtained.

Offences.
170.(1) A financid institution commits an offence if without reasonable
excuse it fails to comply with arequirement imposed on it under a customer

information order.

(2) A financid institution guilty of an offence under subsection (1) isliable
on summary conviction to afine not exceeding level 5 on the standard scale.
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(3) A financial institution commits an offence if, in purported compliance
with a customer information order, it—

(@ makesastatement which it knowsto be false or misleading in a
material particular, or

(b) recklessly makes a statement which is false or misleading in a
material particular.

(4) A financia institution guilty of an offence under subsection (3) is
liable-

(@ on summary conviction, to a fine not exceeding the statutory
maximum, or

(b) on conviction on indictment, to afine.

Statements.
171.(1) A statement made by afinancia institution in response to a customer
information order may not be used in evidence against it in criminal
proceedings.
(2) But subsection (1) does not apply—
(@ inthe case of proceedings under Part 2,
(b) onaprosecution for an offence under section 170(1) or (3), or
(c) on a prosecution for some other offence where, in giving
evidence, the financial ingtitution makes a statement

inconsistent with the statement mentioned in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(c) against a
financia institution unless-

(@ evidencerelating to it is adduced, or
(b) aquestionrelatingto it isasked,

by or on behalf of the financial institution in the proceedings arising out of
the prosecution.

Disclosur e of infor mation.
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172. A customer information order has effect in spite of any restriction on
the disclosure of information (however imposed).

Supplementary.

173.(1) An application for a customer information order may be made ex
parte to ajudge in chambers.

(2) Rules of court may make provision as to the practice and procedure to
be followed in connection with proceedings relating to customer information
orders.

(3) An application to discharge or vary a customer information order may
be made to the court by—

(@ the person who applied for the order;
(b) any person affected by the order.
(4) The court-
(@ may discharge the order;
(b) may vary the order.
Account monitoring orders
Account monitoring orders.
174.(1) A judge may, on an application made to him by a police or customs
officer, make an account monitoring order if he is satisfied that each of the

requirements for the making of the order is fulfilled.

(2) No application for an account monitoring order may be madein relation
to adetained cash investigation.

(3) The application for an account monitoring order must state that-

(@) aperson specified in the application is subject to a confiscation
investigation, a civil recovery investigation or a money
laundering investigation, or

(b) property specified in the application is subject to acivil recovery
investigation and a person specified in the application appearsto
hold the property.

(4) The application must also state that—

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Proceeds of Crime

2015-22

(@ theorder issought for the purposes of the investigation;

(b) the order is sought against the financial institution specified in
the application in relation to account information of the
description so specified.

(5 Account information is information relating to an account or accounts
held at the financial institution specified in the application by the person so
specified (whether solely or jointly with another).

(6) The application for an account monitoring order may specify information
relating to—

(@ al accounts held by the person specified in the application for
the order at the financial institution so specified,

(b) aparticular description, or particular descriptions, of accounts
so held, or

(c) aparticular account, or particular accounts, so held.

(7) An account monitoring order is an order that the financial institution
specified in the application for the order must, for the period stated in the
order, provide account information of the description specified in the order to
an appropriate person in the manner, and at or by the time or times, stated in
the order.

(8) The period stated in an account monitoring order must not exceed the
period of 90 days beginning with the day on which the order is made.

Requirementsfor making of account monitoring order.

175.(1) These are the requirements for the making of an account monitoring
order.

(2) In the case of a confiscation investigation, there must be reasonable
grounds for suspecting that the person specified in the application for the
order has benefited from his criminal conduct.

(3) In the case of acivil recovery investigation, there must be reasonable
grounds for suspecting that the person specified in the application holds
recoverable property or associated property.

(4) In the case of a money laundering investigation, there must be

reasonabl e grounds for suspecting that the person specified in the application
for the order has committed a money laundering offence.
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(5) Inthe case of any investigation, there must be reasonable grounds for
believing that account information which may be provided in compliance
with the order islikely to be of substantial value (whether or not by itself) to
the investigation for the purposes of which the order is sought.

(6) In the case of any investigation, there must be reasonable grounds for
believing that it is in the public interest for the account information to be
provided, having regard to the benefit likely to accrue to the investigation if
the information is obtai ned.

Statements.
176.(1) A statement made by afinancial institution in response to an account
monitoring order may not be used in evidence against it in criminal
proceedings.

(2) But subsection (1) does not apply—

(@ inthe case of proceedingsfor contempt of court, or

(b) on aprosecution for an offence where, in giving evidence, the
financia institution makes a statement inconsistent with the
statement mentioned in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(b) against a
financia institution unless-

(@ evidencerelating to it is adduced, or
(b) aquestionrelatingto it isasked,

by or on behalf of the financial institution in the proceedings arising out of
the prosecution.

Disclosur e of infor mation.

177. Anaccount monitoring order has effect in spite of any restriction on the
disclosure of information however imposed.

Supplementary.
178.(1) Rulesof court may make provision as to the practice and procedure
to be followed in connection with proceedings relating to account monitoring

orders.

(2) An application to discharge or vary an account monitoring order may be
made to the court by-
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@

(b)

the person who applied for the order;

any person affected by the order.

(3) The court—

@

(b)

may discharge the order;

may vary the order.

(4) Account monitoring orders have effect as orders of the court.

Evidence overseas

Evidence over seas.

179.(1) This section applies if a person or property is subject to a civil
recovery investigation or a detained cash investigation.

(2) A judge may request assistance under this section if-

@

(b)

an application is made by a police or customs officer or a person
subject to the investigation, and

the judge thinks that there is relevant evidence in a country or
territory outside Gibraltar.

(3) The assistance that may be requested under this section is assistance in
obtaining outside Gibraltar relevant evidence specified in the request.

(4) Relevant evidenceis-

@

(b)

in relation to an application or request made for the purposes of
acivil recovery investigation, evidence relevant for the purpose
of identifying recoverable property or associated property,
including evidence as to a matter described in section 146(2)(a)
to (d);

in relation to an application or request made for the purposes of
a detained cash investigation, evidence as to a matter described
in section 146(4)(a) or (b);

(5) A request for assistance under this section may be sent-

@

(b)

to acourt or tribuna which is specified in the request and which
exercises jurisdiction in the place where the evidence is to be
obtained,

to the government of the country or territory concerned, or
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(c) to an authority recognised by the government of the country or
territory concerned as the appropriate authority for receiving
reguests for assistance of that kind.

(6) Alternatively, arequest for assistance under this section may be sent to
the Minister with aview to it being forwarded to a court, tribunal, government
or authority mentioned in subsection (5).

(7) The Minister must forward the request for assistance to the court,
tribunal, government or authority.

(8) Inacase of urgency, arequest for assistance under this section may be
sent to—

(@ thelnternational Criminal Police Organisation (INTERPOL), or

(b) any person competent to receiveit under any provisions adopted
under the EU Treaties,

for forwarding to the court, tribunal, government or authority mentioned in
subsection (5).

(9) Rulesof court may make provision as to the practice and procedure to
be followed in connection with proceedings relating to requests for assistance
made by ajudge under this section.

(10)  "Evidence" includes documents, information in any other form and
material.

Evidence overseas: restrictions on use.

180.(1) This section applies to evidence obtained by means of a request for
assistance under section 179.

(2) The evidence must not be used for any purpose other than-

(@ for the purposes of the investigation for which it was obtained,
or

(b) for the purposes of proceedings described in subsection (3) or
any proceedings arising out of such proceedings.

(3) Those proceedings are-
(@ if the request was made for the purposes of a civil recovery

investigation, proceedings under Chapter 2 of Part 5 of this Act
arising out of the investigation;
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(b) if the request was made for the purposes of a detained cash
investigation, proceedings under Chapter 3 of Part 5 of this Act
arising out of the investigation;

(4) Subsection (2) does not apply if the court, tribunal, government or
authority to whom the request for assistance was sent consents to the use.

Interpretation
“Document” and “excluded material”.
181. In this Part, unless the context otherwise requires, “document” and
“excluded materia” have the same meanings as in the Criminal Procedure
and Evidence Act 2011, and “premises” has the same meaning as in section
2 of the Crimes Act 2011.
Criminal conduct and criminal property.
182.(1) In this Act “criminal conduct” is conduct which—

(@ if itoccursin Gibraltar constitutes an offence in Gibraltar; or

(b) if it does not occur in Gibratar would constitute an indictable
offence in Gibraltar if it occurred there.

(1A) Property is criminal property if-

(@ it constitutes a person's benefit from crimina conduct or it
represents such a benefit (in whole or part and whether directly
or indirectly); and

(b) the aleged offender knows or suspects that it constitutes or
represents such a benefit.

(2) A person benefits from conduct if he obtains property or a pecuniary
advantage as aresult of or in connection with the conduct.

(2A) If a person obtains a pecuniary advantage as a result of or in
connection with conduct, he is to be taken to obtain as a result of or in
connection with the conduct a sum of money equa to the value of the
pecuniary advantage.

(3) Referencesto property or apecuniary advantage obtained in connection

with conduct include references to property or a pecuniary advantage
obtained in both that connection and some other.
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(4) If aperson benefitsfrom conduct his benefit isthe property or pecuniary
advantage obtained as aresult of or in connection with the conduct.

(5) Itisimmateria-
(za) who carried out the conduct;
(zb) who benefited from it.

(@ whether conduct occurred before or after the passing of thisAct,
and

(b) whether property or apecuniary advantage constituting a benefit
from conduct was obtained before or after the passing of this
Act.
Property and additional terms.
183.(1) In this Act “Property” means assets of any kind, whether corporeal
or incorporeal, movable or immovable, tangible or intangible, and legal
documents or instruments in any form including electronic or digital,
evidencing title to or an interest in such assets.

(2) “Recoverable property” and “associated property” have the same
meanings asin Part 5.

(3) Thefollowing rules apply in relation to property—
(@) property isobtained by aperson if he obtains an interest in it;

(b) referencesto aninterest, inrelationto land areto any legal estate
or equitable interest or power;

(c) referencesto an interest, in relation to property other than land,
include referencesto aright (including a right to possession).

(4) “financial institution” means a person carrying on a business in the
regul ated sector.

(5) But aperson who ceasesto carry on abusinessin the regulated sector is
to continue to be treated as a financial institution for the purposes of any
requirement under—

(@ acustomer information order, or
(b) anaccount monitoring order,

to provide information which rel ates to atime when the person was afinancial
institution.
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(5A) In this Act “third country” means a country or territory outside the
EEA.

(6) “Recovery order” and “interim receiving order” have the same meanings
asin Part 5.

(7) “Unlawful conduct” has the meaning given by section 70.

(8) References to notice in writing include references to notice given by
electronic means.

PART VII
GENERAL

Power to make subordinate legisation.
184.(1) The Government may make such rules, regulations or orders, or
providefor such other statutory instrumentsasit considers necessary or useful

to fulfil the purposes and objects of this Act.

(2) Thepower referred to in subsection (1) may be exercised for the purpose
of implementing an EU or international obligation.

PART VIII
REPEALS, SAVINGS AND TRANSITIONAL PROVISIONS,
CONSEQUENTIAL AMENDMENTS
Repeals.
185.(1) The Crime (Money Laundering and Proceeds) Act 2007 is repealed.
(2) Part V of the Drug Trafficking Offences Act is repealed.

Savings and transitional provisions.

186.(1) In this section a reference to the “repealed enactments” shall be
construed as a reference to the enactments repeal ed by section 185.

(2) Any proceedings which have been instituted under the repeaed
enactments (including any appeal) which have not been concluded at thetime
of the coming into operation of this Act shall be continued as though the
repeal ed enactments had not been repeal ed.

(3 Where proceedings for an offence committed under the repealed
enactments have not been commenced at the commencement of this Act—
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(@ if thereisan equivaent offence under this Act proceedings must
be brought under this Act;

(b) if thereis no equivalent offence proceedings cannot be brought.

(4) Any regulation, rule, order, instruction direction, exemption, notice,
permit, complaint or other legislative or non-legislative instrument made or
issued by any person or body under the repealed enactments shall, if in force
at the date of such repeal and unless a contrary intention appears, remain in
force, so far asit is not inconsistent with this Act, until it has been revoked or
amended by subsidiary legislation made under the provisions of this Act, and
shall be deemed for all purposes to have been made thereunder.

Consequential amendments.

187.(1) A reference in any other Act to any repealed enactment is, to the
extent possible, to be read as a reference to the corresponding provision of
this Act.

(2) The Government may by order declare the consequential amendments to
other enactments that are required as a result of the commencement of this
Act.

SCHEDULE 1

Repealed
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SCHEDULE 2
Section 29(2)

PART |

Thefollowing are supervisory bodies-

@
(b)

(©
(d)
(€)

(f)

(9)

(h)

@

(b)
(©

(d)
(€)

the Financial Services Commission;

the Authority appointed under section 2(1) of the Financial
Services (Investment and Fiduciary Services) Act;

the Commissioner of Banking and the Banking Supervisor;

the Commissioner of Insurance and the Insurance Supervisor;
the Financial Secretary, or such other person or entity as may
from time to time be designated by the Minister for Finance by
notice in the Gazette in respect of relevant financial businesses
to which section 9(1) applies and which are not supervised by a
body listed in paragraphs (a) to (d) and (f) to (h).

the Gambling Commissioner as defined in section 2 of the
Gambling Act 2005;

the Chairman of the Commission of the Office of Fair Trading
as defined in section 2 of the Fair Trading Act 2015;

the Registrar of the Supreme Court.

PART Il
the Financial Services (Banking) Act, 1992;
the Insurance Companies Act, 1987;

the Financial Services (Investment and Fiduciary Services) Act,
1989;

the Companies Act 2014.

the Insolvency Act 2011.
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SCHEDULE 3
Section 82

POWERS OF INTERIM RECEIVER
Seizure
1. Power to seize property to which the order applies.
[nformation

2.(1) Power to obtain information or to require a person to answer any
guestion.

(2) A requirement imposed in the exercise of the power has effect in spite
of any restriction on the disclosure of information (however imposed).

(3) An answer given by a person in pursuance of such a requirement may
not be used in evidence against him in criminal proceedings.

(4) But an answer may not be used by virtue of sub-paragraph (4)(b) against
aperson unless-

(@ evidencerelating to it is adduced, or

(b) aquestionrelatingto it isasked,
by him or on his behalf in the proceedings arising out of the prosecution.
Entry, search, etc.
3.(1) Power to—

(@ enter any premises in Gibraltar to which the interim order
applies, and

(b) take any of the following steps.
(2) Those steps are-

(8 to carry out a search for or inspection of anything described in
the order,

(b) tomakeor obtain acopy, photograph or other record of anything
So described,
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(c) toremove anything which heisrequired to take possession of in
pursuance of the order or which may be required as evidence in
the proceedings under Chapter 2 of Part 5.

(3) The order may describe anything generaly, whether by reference to a
class or otherwise.

Supplementary

4.(1) An order making any provision under paragraph 2 or 3 must make
provision in respect of legal professional privilege.

(2) An order making any provision under paragraph 3 may require any
person—

(@ to give the interim receiver or administrator access to any
premises which he may enter in pursuance of paragraph 3,

(b) to give the interim receiver or administrator any assistance he
may require for taking the steps mentioned in that paragraph.

Management
5.(1) Power to manage any property to which the order applies.
(2) Managing property includes-

(@ seling or otherwise disposing of assets comprised in the
property which are perishable or which ought to be disposed of
before their value diminishes,

(b) where the property comprises assets of a trade or business,
carrying on, or arranging for another to carry on, the trade or

business,

() incurring capital expenditure in respect of the property.
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SCHEDULE 4
Section 91
POWERS OF TRUSTEE FOR CIVIL RECOVERY
Sale
1. Power to sell the property or any part of it or interest in it.
Expenditure
2. Power to incur expenditure for the purpose of-

(8 acquiring any part of the property, or any interest in it, which is
not vested in him,

(b) discharging any liabilities, or extinguishing any rights, to which
the property is subject.

Management
3.(1) Power to manage property.

(2) Managing property includes doing anything mentioned in paragraph
5(2) of Schedule 3.

Legal proceedings

4. Power to start, carry on or defend any legal proceedings in respect of the
property.

Compromise

5. Power to make any compromise or other arrangement in connection with
any claim relating to the property.

Supplementary
6.(1) For the purposes of, or in connection with, the exercise of any of his

powers—
(@ power by hisofficial name to do any of the things mentioned in

sub-paragraph (2),
(b) power to do any other act which is necessary or expedient.

(2) Thosethings are-
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@
(b)
(©)
(d)
(€)

holding property,
entering into contracts,
suing and being sued,
employing agents,

executing a power of attorney, deed or other instrument.
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SCHEDULE 5
Section 106
CONNECTION WITH GIBRALTAR
Unlawful conduct

1. There is a connection where the unlawful conduct occurred entirely or
partly in Gibraltar.

Property
2. There has been a connection where the property in question has been in
Gibraltar, but only if it was recoverable property in relation to the unlawful

conduct for some or al of thetimeit was there.

3. There is a connection where there is other property in Gibraltar that is
recoverable property in relation to the unlawful conduct.

4. T here has been a connection where, at any time, there has been other
property in Gibraltar that, at the time, was recoverable property in relation to
the unlawful conduct.

Person

5.(1) Thereis or has been a connection where a person described in sub-
paragraph (2)-

(@ islinkedto Gibraltar,

(b) waslinked to Gibraltar at atime when the unlawful conduct, or
some of the unlawful conduct, was taking place, or

(c) hasbeen linked to Gibratar at any time since that conduct took
place.

(2) Those persons are-

(@ a person whose conduct was, or was part of, the unlawful
conduct;

(b) apersonwho was deprived of property by the unlawful conduct;

(c) aperson who holds the property in question;
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(d)

(€)

(f)

aperson who has held the property in question, but only if it was
recoverable property in relation to the unlawful conduct at the
time;

a person who holds other property that is recoverable property
in relation to the unlawful conduct;

a person who, at any time, has held other property that was
recoverable property in relation to the unlawful conduct at the
time.

(3) A personislinked to Gibraltar if the person is-

@
(b)
(©

(d)

registered in the Register of Gibraltarians,
aperson domiciled, resident or present in Gibraltar,

a British citizen, a British overseas territories citizen, a British
National (Overseas) or a British Overseas citizen,

aperson who, under the British Nationality Act 1981, isaBritish
subject,

(e) aBritish protected person within the meaning of that Act,
(f) abody incorporated or constituted under the law of Gibraltar.
Property held on trust

6.(1) There is a connection where the property in question is property held
on trust, or an interest in property held on trust, and-

@
(b)
(©)
(d)

the trust arises under the law of Gibraltar,
the trust is entirely or partly governed by the law of Gibraltar,
one or more of the trusteesis linked to Gibratar, or

oneor more of thebeneficiaries of thetrust islinked to Gibraltar.

(2) A personislinkedto Gibraltar if the person falls within paragraph 5(3).

(3) “Beneficiaries” includes beneficiaries with a contingent interest in the
trust property and potential beneficiaries.

Interpretation

8. “the unlawful conduct” means-
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(@ inacaseinwhich the property in question was obtained through
unlawful conduct, that conduct,

(b) inacasein which the property in question represents property
obtained through unlawful conduct, that conduct, or

(c) inacaseinwhichitisshown that the property in question was

obtained through unlawful conduct of one of a number of kinds
or represents property so obtai ned.
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SCHEDULE 6
Section 16(3)

THISSCHEDUL E REPRODUCES

ANNEX Il OF THE MONEY LAUNDERING DIRECTIVE

The following is a non-exhaustive list of factors and types of evidence of
potentialy lower risk referred to in Article 16:

(1) Customer risk factors-

@

(b)
(©

public companies listed on a stock exchange and subject to
disclosure requirements (either by stock exchange rules or
through law or enforceable means), which impose requirements
to ensure adequate transparency of beneficial ownership;

public administrations or enterprises;

customers that are resident in geographical areas of lower risk
as set out in point (3).

(2) Product, service, transaction or delivery channel risk factors-

@
(b)

(©

(d)

(€)

life insurance policies for which the premium islow;

insurance policies for pension schemes if there is no early
surrender option and the policy cannot be used as collateral;

a pension, superannuation or similar scheme that provides
retirement benefits to employees, where contributions are made
by way of deduction from wages, and the scheme rules do not
permit the assignment of a member'sinterest under the scheme;

financia products or servicesthat provide appropriately defined
and limited services to certain types of customers, so as to
increase access for financia inclusion purposes;

products where the risks of money laundering and terrorist
financing are managed by other factors such as purse limits or
transparency of ownership (e.g. certain types of electronic

money).

(3) Geographical risk factors-

@
(b)

Member States;

third countries having effective AML/CFT systems;
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(c) third countries identified by credible sources as having a low
level of corruption or other criminal activity;

(d) third countries which, on the basis of credible sources such as
mutual evaluations, detailed assessment reports or published
follow-up reports, have requirements to combat money
laundering and terrorist financing consistent with the revised
FATF Recommendations and effectively implement those
requirements.
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SCHEDULE 7
Section 17(4)

THISSCHEDUL E REPRODUCES

ANNEX Il OF THE MONEY LAUNDERING DIRECTIVE

The following is a non-exhaustive list of factors and types of evidence of
potentialy higher risk referred to in Article 18(3):

(1) Customer risk factors-

@
(b)

(©

(d)

(€)
(f)

the business rel ationship is conducted in unusual circumstances,

customers that are resident in geographical areas of higher risk
as set out in point (3);

legal persons or arrangements that are personal asset-holding
vehicles;

companies that have nominee shareholders or shares in bearer
form;

businesses that are cash-intensive;
the ownership structure of the company appears unusual or

excessively complex given the nature of the company’s
business,

(2) Product, service, transaction or delivery channel risk factors-

@
(b)
(©

(d)
(€)

private banking;
products or transactions that might favour anonymity;

non-face-to-face business relationships or transactions, without
certain safeguards, such as electronic signatures;

payment received from unknown or unassociated third parties;
new products and new business practices, including new

delivery mechanism, and the use of new or developing
technologies for both new and pre-existing products;

(3) Geographical risk factors-

@

without prejudice to Article 9, countries identified by credible
sources, such as mutual evaluations, detailed assessment reports
or published follow-up reports, as not having effective
AML/CFT systems;
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(b) countries identified by credible sources as having significant
levels of corruption or other criminal activity;

(c) countries subject to sanctions, embargos or similar measures
issued by, for example, the Union or the United Nations,

(d) countries providing funding or support for terrorist activities, or

that have designated terrorist organisations operating within
their country.
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