Income Tax

INCOME TAX ACT 2010
Principal Act
Act No 2010-21 Commencement (LN.2010/180) 1.1.2011
Assent  1.11.2010
Amending Relevant current Commencement
enactments provisions date
Act. 2011-11  s.27 5.5.2011

English sources
None cited

EU Legislation/International Agreements involved

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

2010-21



2010-21

Income Tax

ARRANGEMENT OF SECTIONS

Section

1.

S0 RNAU UL AL

o

11.
12.
13.
14.

15.
16.
17.
18.
19.
20.
21.
22.
23.

24.
25.
26.
27.
28.
29.

@ >

Short title and commencement.
Part I- Administration

Administration.

Confidentiality.

Disclosure to competent authorities of Member States.
Conditions for disclosure.

Notification.

Co-ordinated investigations.
Information powers.

Restrictions on powers.

Falsification etc. of documents.

Entry with warrant to obtain documents.
Service of notices.

Part 11- Charge to tax

The charge to taxation.
Taxation of beneficiaries.
Taxation of trusts.

Refund of certain contributions.

Part 111- Computation of assessments

Basis of assessment- persons other than companies.

Basis of assessment- companies.

Gains or profits of employment.

Partnerships.

Income from occasional presence in Gibraltar.

Allowance of trade losses.

Valuation of trading stock on discontinuance of trade, etc.
Loans to shareholders or connected persons.

Assessment of purchased life annuities.

Part IV- Rate of taxation and assessment

Rate of taxation.

Reliefs, allowances, etc.

Tabling of Rules before Parliament and effect of annulment.
Retrospective effect.

Tax payers other than companies to make returns.
Companies to make returns.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2010-21

Income Tax

30. Returns- supplementary.

31. Procedure following receipt of return.

32.  Power to make enquiries on return.

33.  Assessment where no return received or tax is due on income subject
to the PAYE Regulations.

34, Additional assessments.

35. Service of assessments and appeals.

36.  Application for postponement of tax payable.
37.  Reliefin respect of foreign tax paid.
38.  Assessments to be final and conclusive.

Part V- Payment of taxation
39. Time within which payment is to be made.

Part VI- Anti-avoidance

40. Anti-avoidance.

41.  Notification of arrangements.
42. Procedure for clearance in advance.
43.  Notification of exercise of anti-avoidance provisions

Part VII- Chargeability of and acts to be done by agents and others

44. Chargeability of trustees and other representatives.
45. Chargeability of agent of non-resident persons.

46.  Acts to be done by trustees and certain others.

47. Deceased persons.

48. Joint trustees.

49.  Managers of companies.

50. Commissioner to appoint agents.

51. Indemnification of agents.

52. Company wound up.
Part VIII- Assessment and withholding

53. Assessment record.

54. Errors and defects in assessments, etc.
55. Pay as You Earn.

56.  Return to be made by employer.

57.  Payment of tax of individuals employed but not domiciled or
ordinarily resident in Gibraltar.

58. Deductions from payments to construction sub-contactors.

59. Returns in respect of dividends.

60. Set off of tax credit.
61.  Repayment of tax.
62. Recovery of tax through employers and others.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2010-21

Income Tax

Part IX- Offences, surcharges, penalties and miscellaneous

63. Books of account.

64. Statutory surcharge on late payment.
65. Penalties for failure to comply.

66 Penalties for false returns, etc.

66A. Commissioner’s discretion.

67. Offences.

68. Publication of details of failure to pay PAYE and Social Insurance
69.  Recovery of taxation through the courts.

70. Savings for criminal proceedings.

71. European Union legislation.

72. Power to make Rules.

73. Tabling of Rules before Parliament and effects of annulment.
74. Interpretation.

75.  Repeals, amendments and transitional provisions.

76. Disclosure opportunity.
SCHEDULE 1
HEADS OF CHARGE
Table A

(1) Trade, business, profession or vocation.
2) Income from property.

Table B
Employment and self employment.
Table C

Other income

Class 1 Dividends.
Class 2 Funds income.
Class 3 Income from rights.
Class 4 Pension, charge or annuity income.
Class 5 Sweeping up class.
SCHEDULE 2

THE INCOME TAX TRIBUNAL

Part 1- Administration

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Income Tax

el

13.
14.
15.

16.

17.
18.
19.
20.

21.

el NS

Appointment of Tribunal.
Appointment of Clerk.
Personal interest.
Declaration.

Part I1- Procedure

Quorum.

Procedure.

Attendance of Commissioner.
Privacy of proceedings.
Adjournment.
Representation.

Procedure in hearings.
Tribunal decisions.

Part 111- Powers
Power to vary assessments.
Information power.
Power to summons witnesses.
Part IVV-Appeal to Supreme Court
Appeal to Supreme Court.
Part V- Miscellaneous
Irregularity.
Form of notices.
Service of notices etc.
Penalties.
Part VI- Interpretation
Interpretation.
SCHEDULE 3
RULES FOR ASCERTAINING PROFITS OR GAINS
Part I-General
Measure of profits or gains.
Deductions not allowable.

Items to be included in net profits.
Contributions to approved pension funds.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

2010-21



2010-21

Income Tax

W

10.
11.
12.

13.

14.

15.

Part I1- Capital allowances.
Chapter 1- General

Capital allowances.
Interpretation.

Chapter 2- Industrial buildings
Entertainment centres, mills, factories and similar premises.
Chapter 3 — First Year Allowances
Plant and machinery.
Interpretation.
First year allowance other than computer equipment.
First year allowance- computer equipment.
Basis period for first year allowance.
Chapter 4 - Written down allowances
Pool allowance.
Chapter 5 - Hire purchase
Assets bought on hire purchase.
Part 11—

Additional definition of income- interest as a trading receipt

Additional definition of income- interest as a trading receipt.

SCHEDULE 4
ANTI-AVOIDANCE
Anti-avoidance.
Part I
Computation of profits or gains generally

Thin capitalisation.
Not used.

Part 11

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Income Tax

Nk

10.
11.

12.
13.
14.
15.
16.
17.

[u—

wn

Nk

Transactions with connected persons

Transactions with connected persons.

Non-deductibility of interest paid on certain secured loans.

Chargeability of dual employment contracts.
Exemption from Paragraphs 2 and 4 to 6.

Part 111
Definitions
Interpretation.
Connected persons.
Control.
Participator.
Part IV

Transfer of assets abroad

Prevention of avoidance of Income Tax.
Liability of non-transferors.

Exemption from Paragraphs 12 and 13.
Interpretation of Paragraphs 12 to 14.
Supplemental provisions.

No duplication of charge.

SCHEDULE 5
Part |
Parent and Subsidiary Company Directive

Interpretation.
Parent and subsidiary companies.
Corporation tax.

Part 11

Taxation applicable to Interest and Royalty
payments made between associated companies of
different Member States

Interpretation of Part.

Application of Part.

Scope of Part.

Special provisions for certain states.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

2010-21



2010-21

Income Tax

8. Criterion for establishing permanent establishment as payer.

9. Criterion for establishing identity of beneficial owner.

10. Identity of payer and beneficial owner: supplementary.

11. Certificates of exemption.

12. Information to be provided in a request under Paragraph 11.

13. Requirements where conditions for exemption cease to be satisfied.

14. Recovery of tax not deducted.
15.  Repayment by company of tax deducted.
16.  Regulations.

TABLE A
Part |
Article 3(a) of Directive 2003/49/EC.
Part 11
Annex to Directive 2003/49.
SCHEDULE 6
MISCELLANEOUS COMPANY TAXATION PROVISIONS
Part1
Tax at the higher rate on utilities

The Tax at the higher rate.
Recovery of the Tax at the higher rate.
Telecommunications.

Services of telecommunications.
Application to providers/definitions.
Electricity.

Application to providers/definitions.
Water.

Application to providers.

10. Definitions.

11. Sewage.

12.  Application to providers.

13. Definitions.

14. Petroleum.

15.  Application to providers.

16. Definitions.

17. Further definitions.

PN R W=

o

Part I1-Taxation on companies who abuse a dominant position

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Income Tax

18.

Nk WO

— = O 00

12.
13.
14.
15.
16.

17.
18.
19.

The charge.
SCHEDULE 7
BENEFITS IN KIND
Chapter 1
General
Earnings.

Meaning of “director” and “full-time working director”.
Meaning of “material interest” in a company.

Extended meaning of “control”.

Meaning of “close company”.

Chapter 2
Taxable benefits: Expense payments
Sums in respect of expenses.
Chapter 3
Taxable benefits; vouchers and credit tokens

Cash vouchers to which this Chapter applies.
Non-cash vouchers to which this Chapter applies.
Credit tokens.

Benefit of a credit token treated as earnings.
Disregard for money, goods or services obtained.

Chapter 4
Living accommodation

Living accommodation to which this Chapter applies.
Accommodation provided for performance of duties.

Benefit of living accommodation treated as earnings.

Cash equivalent.

Cash equivalent: accommodation provided for more than one
employee.

Meaning of “annual value”.

Disputes as to annual value.

Meaning of “the property”.

Chapter 5

© Government of Gibraltar (www.gibraltarlaws.gov.gi)

2010-21



2010-21

Income Tax

Cars, vans and related benefits

20.  Application.

21.  Meaning of “car” and “van”.

22.  Meaning of when car or van is available to employee.
23. Availability for private use.

24, Where alternative to benefit of car offered.

25. Benefit of car treated as earnings.

26.  Method of calculating the cash equivalent of benefits of car.
27.  Pooled cars.
28. Fuel charge.

Chapter 6

Taxable benefits; Loans

29. Loans to which this Chapter applies.

30. Employment-related loans.
31.  Benefit of taxable cheap loan treated as earnings.
32. Exception for loans where interest qualifies for tax relief.
33. Exceptions for certain advances for necessary expenses.
34, Apportionment of cash equivalent in case of joint loan, etc.
35. Loan released or written off or made to directors; amounts treated as
earnings.
36. Exclusion of charge after death of employee.
Chapter 7

Taxable benefits; residual liability to charge

37. Employment-related benefits.
38. Excluded benefits.

39. Reduction of cash equivalent where car is shared.
40.  Cash equivalent of benefit treated as earnings.
41. Cost of the benefit; basic rule.
42. Cost of the benefit; asset made available without transfer.
43. Cost of the benefit; transfer of used or depreciated assets.
44, Meaning of “annual rental value.”
45.  Meaning of “market value”.
46.  Meaning of “persons providing benefit”.
47. Power to exempt minor benefits.
48.  Payments to non-approved personal pension arrangements.
49. Payments for restrictive undertakings.
50.  Valuable consideration given for restrictive undertakings.
51.  Annual parties and functions.

Chapter 8

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Income Tax 2010-21

52.
53.
54.
55.
56.
57.

58.
59.
60.
61.
62.
63.

64.
65.
66.
67.
68.

69.

70
71
72
73
74
75
76
77
78

79

Exemptions; removal benefits and expenses.

Limited exemption of removal benefits and expenses; general.
Removal benefits and expenses to which this Chapter applies.
Conditions applicable to change of residence.

Meaning of “the limitation day”.

Meaning of “the employment change”.

Meaning of “residence”, “former residence” and “new residence”,
etc.

Acquisition benefits and expenses.

Abortive acquisition benefits and expenses.

Disposal benefits and expenses.

Transporting belongings.

Travelling and subsistence.

Exclusion from paragraph 62 of benefits and expenses where
deduction allowed.

Exclusion of car and van facilities.

Bridging loan expenses.

Replacement of domestic goods.

Limited exemption of certain bridging loans connected with
employment moves.

Travel costs and expenses where duties performed abroad;
employee’s travel.

Travel costs and expenses where duties performed abroad: visiting
spouse’s or child’s travel.

Chapter 9

Dispensations from obligations to report Benefits-in-kind

General.

Commissioner’s power to give dispensation.
Meaning of “dispensation”.

Non taxable allowance in respect of benefits.
Employer’s payment of tax due on benefits.
Effect of dispensation.

Revocation of dispensation.

Effect of revocation from date given.

Effect of revocation from later date.

Chapter 10
Miscellaneous
Power to amend Schedule.

SCHEDULE 8

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2010-21

Income Tax

PENALTY TABLES
Table A- Overall amount of tax lost.
Table B- Gravity.

Table C- co-operation in investigation.

SCHEDULE 9
REPEALS, AMENDMENTS AND TRANSITIONAL PROVISIONS.
Part |
Repeals
I. Repeals and revocations.
Part 11
Transitional Provisions
2 Cessation.
3 Capital allowances.
4, Carry forward of Income Tax losses.
5. Write back of provisions.
6
7
8

Designations, appointments, etc.
Information requests.

. Not used.
9. Advances not satisfied by dividends.
10. Payments on account.

11. Liquidations, etc.
12. The surcharge/penalties.

Part 111
Continuity of the law

13. Continuity of the law.
14. Changes in the law.

15. Subordinate legislation.

16. Reference to re-written provisions.

17. Reference to repealed provisions.

18. Interpretation and General Causes Act.

19.  Application of paragraphs 17 and 18.

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



2010-21

Income Tax

AN ACT TO IMPOSE TAXATION ON INCOME AND TO REGULATE
THE COLLECTION THEREOF

Short title and commencement.

1. This Act may be cited as the Income Tax Act 2010 and shall come into
effect on such day as the Minister may by notice in the Gazette appoint and
different days may so be appointed for different purposes.

PART 1
ADMINISTRATION
Administration.

2.(1) For the due administration of this Act the Minister may designate a
public officer as Commissioner of Income Tax (“the Commissioner™).

(2) The Commissioner shall be responsible for the assessment and
collection of Income Tax and shall pay all amounts collected in respect
thereof into the Treasury for the credit of the Consolidated Fund.

(3) (a) The Minister may by notice in the Gazette or in writing authorise any public
officer to perform any of the duties imposed on the Commissioner by this
Act.

(b) The Commissioner may, in writing, authorise any other public
officer to assist in the performance of any of the duties
imposed on him by this Act.

(4) Subject to such conditions as the Minister may specify, the Minister
may by notice in the Gazette direct that any information, return or document
required to be supplied, forwarded or given to the Commissioner may be
supplied to such other public officer authorised by (3) as the Minister may
direct.

Confidentiality.

3.(1) Save as provided in any Act, every person having any official duty or
being employed in the administration of this Act shall regard and deal with
as secret and confidential all information relating to the income or items of
income of any person whether contained in a document, return, assessment
list, or a copy thereof but this section shall not apply to prevent the
Commissioner giving information from, or giving access to, documents in
his possession to any person who has made a lawful request for such
information or access, whether by warrant or under any statutory provision
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enabling a request for such giving of information or giving of access to such
information or documentation.

(2) A person referred to in subsection (1) who has possession of or control
over any documents, information, returns or assessment list, or a copy
thereof, containing information relating to the income or items of income of
any person and who, at any time, unlawfully communicates or attempts to
communicate such information to any other person otherwise than for the
purpose of this Act is guilty of an offence under this section.

(3) No person appointed under or employed in carrying out the provisions
of this Act shall be required to produce in any court any return, document or
assessment, or to divulge or communicate to any court any matter or thing
coming under his notice in the performance of his duties under this Act save
as may be necessary for the purposes of carrying into effect the provisions
of this Act, any other Act or for the purpose of establishing the facts
necessary to prove or defend a criminal prosecution.

(4) Where under any law in force in any country, territory or jurisdiction
outside Gibraltar provision is made for the allowance of relief from income
tax in respect of the payment of income tax in Gibraltar, the obligation as to
secrecy imposed by this section shall not prevent the disclosure to the
authorised officers of the Government of that country, territory or
jurisdiction of such facts as may be necessary to enable the proper relief to
be given in cases where relief is claimed from income tax in Gibraltar or
from tax of a similar nature in that other country, territory or jurisdiction.

(5) Despite anything contained in this section, the Commissioner shall
permit the Financial Secretary, the Principal Auditor or any officer properly
authorised on his behalf to have such access to any records or documents as
may be necessary for the performance of his official duties and for the
purposes of this section the Financial Secretary, Principal Auditor or
authorised person shall be deemed to be employed in carrying out the
provisions of this Act.

(6) Despite anything contained in this section, the Commissioner shall, at
the request of the Minister, provide such information as has come into his
control or possession in carrying out his duties under this Act as the
Government may reasonably require for the purposes of formulating the
economic and fiscal policies of the Government.

(7) A person guilty of an offence under this section is liable on conviction
to a fine at level 3 on the standard scale.

(8) No prosecution in respect of an offence against this section may be

commenced except at the instance of or with the sanction of the
Commissioner or of the Attorney General.
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Disclosure to Competent Authorities of Member State.

4.(1) For the purpose of this section and section 5 the Commissioner
appointed under this Act shall act as competent authority within the
meaning of the Directive in relation to the requirements of that Directive as
respects Gibraltar.

(2) The Commissioner may disclose to the competent authority of another
Member State information in a particular case except where it appears to
him that the competent authority requesting the information has not
exhausted its own usual sources of information which it could have utilised
according to the circumstances to obtain the information requested.

(3) The Commissioner shall regularly exchange information without prior

request with the competent authorities of other Member States for
categories of cases which he shall determine with them under the
consultation procedure laid down in Article 9 of the Directive.

(4) The Commissioner shall without prior request forward information of
which he has knowledge to the competent authority of another Member
State in the following circumstances,

(a) he has grounds for supposing that there may be a loss of tax in
the other Member State;

(b) a person liable to taxation obtains a reduction in, or an
exemption from, taxation in Gibraltar which would give rise to
an increase in tax or to liability in the other Member State;

(c) Dbusiness dealings between a person liable to taxation in
Gibraltar and a person liable to tax in another Member State
are conducted through one or more countries in such a way that
a saving in taxation may result in Gibraltar or in the other
Member State or in both;

(d) he has grounds for supposing that a saving of taxation may
result from artificial transfers of profits within groups of
enterprises;

(e) information forwarded to him by the competent authority of the
other Member State has enabled information to be obtained
which may be relevant in assessing liability to tax in that State.

(5) The Commissioner may, under the consultation procedure laid down in

Article 9 of the Directive, extend the exchange of information provided for
in subsection (3) to cases other than those specified therein.
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(6) This section and section 5 shall apply notwithstanding any law
imposing obligations of secrecy on the Commissioner.

(7) In section 5 and in this section, “the Directive” means Council
Directive 77/799/EEC as amended from time to time.

Conditions for disclosure.

5.(1) The Commissioner shall not disclose information to the competent
authority of another Member State unless the conditions set out in this
section are met.

(2) The conditions are that—

(a) the competent authority of the Member State to which
information is to be disclosed has undertaken to observe rules
of confidentiality with respect to the information which are not
less strict than those applying to that information in Gibraltar;
and

(b) the disclosure of information to that competent authority will
not lead to the disclosure of—

(1) a commercial, industrial or professional secret or of a
commercial process; or

(i)  of information whose disclosure would be contrary to
public policy.

(3) Subject to subsections (4) and (5) where the conditions set out in this
section are met the Commissioner shall arrange for the conduct of any
enquiries necessary to obtain the information requested by the competent
authority of another Member State; and for that purpose—

(a) in order to obtain the information sought, the Commissioner
shall proceed as though acting on his own account; and

(b) the provisions of this Act conferring powers on the
Commissioner to call for information or documents shall have
effect as if the references in those provisions to a tax liability
included a reference to a liability to tax on income or capital in
another Member State.

(4) Nothing in this section or section 4 shall impose an obligation on the
Commissioner to conduct any enquiry or provide information to the
competent authority of another Member State where any law or
administrative practice would prevent him from conducting such enquiry or
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collecting or using such information for the purposes of his functions under
the remainder of this Act.

(5) The Commissioner may refuse to provide information where the
competent authority of the Member State requesting that information is
unable for reasons of fact or law to provide the same type of information.

(6) All information made known to the Commissioner under the Directive
shall be kept secret in the same manner as information received by him
under the provisions of this Act and in any case may,

(a) be made known only to the persons directly involved in the
assessment of taxation in the administrative control of such
assessment and in connection with judicial proceedings or
administrative proceedings involving sanctions undertaken
with a view to, or relating to, the making or reviewing of a
taxation assessment and (except where the competent authority
of the Member State supplying the information raises no
objection at the time when it first supplies the information)
only to persons who are directly involved in such proceedings;

(b) in no circumstances be used other than for taxation purposes or
in connection with judicial proceedings or administrative
proceedings involving sanctions undertaken with a view to or
in relation to making or reviewing a taxation assessment;

(c) not be used for other purposes in Gibraltar without the
permission of the Member State supplying the information; and

(d) not be transmitted to the competent authority of another
Member State without the agreement of the competent
authority which supplied the information.

(7) Information made known to the Commissioner under the Directive
may be used for the assessment of any tax, levy or duty as the Minister with
responsibility for public finance may provide by notice in the Gazette.

(8) In section 4 and in this section,

“another Member State” means a Member State of the European Union
other than the United Kingdom;

“competent authority” has the same meaning as in the Directive;
“information” means information that may enable a competent authority

to effect a correct assessment of taxes to which the Directive
applies;
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“tax” means tax to which Article 1(1) of the Directive applies.
Notification.

S5A.(1) Subject to subsection (2), at the request of the competent authority
of another Member State, the Commissioner shall, in accordance with the
law of Gibraltar, notify the person in respect of whom the information is
being sought of all instruments and decisions which emanate from the
administrative authorities of the other Member State and concern the
application in that State’s territory of legislation on taxes covered by the
Directive.

(2) Subsection (1) applies only where the request for notification indicates
the subject of the instrument or decision to be notified and specifies the
name and address of the person in respect of whom the information is being
sought, together with any other information which tends to facilitate
identification of that person.

(3) Where the Commissioner has received a request referred to in
subsection (1), he shall immediately inform the competent authority that he
has made the request for notification of his response to the request and shall
notify that authority, in particular, of the date of notification of the decision
or instrument to the person in respect of whom the information is being
sought.

Co-ordinated Investigations.
5B.(1) Where—

(a) the tax situation of one person or a number of connected
persons is of common or complementary interest to Gibraltar
and any number of other Member States; and

(b) the Commissioner is of the opinion that a co-ordinated
investigation with the respective competent authorities of those
other Member States would be more effective than an
investigation conducted by the Commissioner alone,

the Commissioner may agree to conduct an investigation into that person’s
tax affairs in Gibraltar in co-ordination with the competent authorities of
those other Member States who would conduct a like investigation in their
respective home States, with a view to exchanging the information thus
obtained.

(2) Where subsection (1) applies, the Commissioner shall notify the
competent authority in those other Member States concerned of the cases
which, in his view, should be subject to a co-ordinated investigation, giving
reasons for his choice, as far as possible, by providing the information
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which has led to his decision and specifying the period of time during which
it is proposed that such an investigation be conducted.

(3) On receipt of a proposal for a co-ordinated investigation from another
Member State, the Commissioner shall confirm his agreement or
communicate his reasoned refusal to the authority that has made the
proposal within a reasonable period of time.

(4) The Minister with responsibility for public finance shall designate a
person with responsibility for supervising and co-ordinating co-ordinated
investigations under this section.

Information Powers.

6.(1) Subject to this section the Commissioner may by notice in writing
require a person within such time (which shall not be less than 30 days) as
may be specified in the notice—

(@) to deliver to him such documents as are in the person’s
possession or power and as, the Commissioner believes
contain, or may contain, information relevant to-

(1) any tax liability to which the person is or may be subject;
(ii))  the amount of any such liability; or

(iii))  the compliance by the Commissioner with any obligation
imposed on, or accepted by, him or the Government
under any agreement for the exchange of tax information
with another country, territory or jurisdiction or any
legislation implementing a European Union Council
Directive in relation to administrative cooperation in the
field of tax information or mutual assistance for the
recovery of taxes.

(b) to furnish to him such particulars as the Commissioner may
require as being relevant to any such liability, including the
amount of such liability, or exchange.

(2) Subject to this section, the Commissioner may, for the purpose of
enquiring into the tax liability of any person (in this section, section 7 and
section 8, “the Taxpayer”) or for the purpose of subsection (1)(a)(iii) above,
by notice in writing require any other person to deliver to the
Commissioner, or if the Commissioner agrees, to make available for
inspection by the Commissioner within such time (which shall not be less
than 30 days) as may be specified in the notice, such documents, as are in
his possession or power and as the Commissioner believes contain, or may
contain, information relevant to—
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(a) any tax liability to which the taxpayer is or may be subject;
(b) the amount of any such liability; or

(c) the purpose of subsection (1)(a)(iii) above in relation to that
taxpayer.

(3) If the Commissioner agrees, the person to whom the notice is
addressed may deliver extracts from the document in a form agreed by the
Commissioner provided that the Commissioner will retain the right to
examine all or a sample of the documents from which the information is
extracted within the six months following the date of delivery of the extract
in satisfaction of the notice.

(4) Subject to subsection (6), a notice under subsection (2) shall name the
Taxpayer with whose liability the Commissioner is concerned.

(5) The persons who may be treated as the Taxpayer for the purposes of
this section include a company or any other person that has ceased to exist
or, in the case of a trust or settlement, has been determined and an
individual who has died.

(6) The Commissioner may give such a notice as is mentioned in
subsection (2) above but without naming the Taxpayer to whom the notice
relates provided that he is satisfied—

(a) that the notice relates to a taxpayer whose identity is not
known to the Commissioner or to a class of Taxpayers whose
individual identities are not so known;

(b) that he believes that the Taxpayer or any of the class of
Taxpayers to whom the notice relates may have failed or may
fail to comply with the provisions of this Income Tax Act;

(c) that any such failure is likely to have led or to lead to serious
prejudice to the proper assessment or collection of tax; and

(d) that the information which is likely to be contained in the
documents to which the notice relates is not readily available
from another source.

(7) A person to whom there is given a notice under subsection (6) above
may, by notice in writing given to the Commissioner within thirty days of
the date of issue of the notice under that subsection, object to that notice on
the ground that it would be onerous for him to comply with it; and if the
matter is not resolved by agreement, it shall be referred to the Tribunal, who
may confirm, vary or cancel that notice.
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(8) For the purposes of this section the terms “documents” or “particulars”
do not include anything which would reveal confidential communications
between a client and an attorney, solicitor or other admitted legal
representative where such communications are—

(a) produced for the purposes of seeking or providing legal advice;
or

(b) produced for the purposes of use in existing or contemplated
legal proceedings.

(9) The Commissioner when giving a notice under this section shall also
give to—

(a) in the case of a notice under subsection (1) above, the person to
whom the notice applies; or

(b) in the case of a notice under subsection (2) above, the
Taxpayer concerned,

a written summary of his reasons for the giving of the notice to the extent
that such summary does not identify any person who has provided the
Commissioner with any information which he took into account in deciding
whether to issue the notice.

(10) To the extent specified in section 7 below the provisions of this
section are subject to the restrictions of that section.

(11) For the purposes of this section and subject to subsection 8§,
“document” means anything in which information of any description is
recorded.

Restrictions on Powers.

7.(1) (a) A notice under section 6(1) does not oblige a person to deliver
documents or furnish particulars relating to the conduct of any
pending appeal by him;

(b) a notice under section 6(2) does not oblige a person to deliver
or make available documents relating to the conduct of a
pending appeal by the Taxpayer.

(2) A notice under Section 6 in relation to a taxpayer who has died cannot
be given if more than 6 years have elapsed since the death.

(3) Subject to subsections (5) and (6) below, a notice under section 6(2)
does not oblige a tax adviser being an attorney, solicitor or barrister
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appointed to give advice about the tax affairs of another person (whether
appointed directly by that other person or by another tax adviser of his) to
deliver or make available documents which are his property and consist of
relevant communications.

(4) In subsection (3) above “relevant communications” means
communications between the tax adviser and—

(a) aperson in relation to whose tax affairs he has been appointed,
or

(b) any other tax adviser of such a person,

other than communications or information held with the intention of
furthering an offence, the purpose of which is the giving or obtaining of
advice about any of those tax affairs or giving advice for the purposes of use
in existing or contemplated legal proceedings.

(5) Nothing in this section shall prevent an attorney, solicitor or barrister
from providing the name and address of a client where doing so would not
constitute a breach of legal privilege.

(6) Subsection (3) above shall not have effect in relation to any document
which contains information explaining any information, return, accounts or
other document which the person to whom the notice is given has, as tax
accountant, assisted any client of his in preparing for, or delivering to the
Commissioner.

Falsification, etc. of documents.

8.(1) Subject to subsections (2) and (3) below, a person shall be guilty of an
offence if he intentionally falsifies, conceals, destroys or otherwise disposes
of, or causes or permits the falsification, concealment, destruction or
disposal of, a document which he has been required to produce by a notice

under section 6.

(2) A person does not commit an offence under subsection (1) above if he
acts—

(a) with the written permission of the Commissioner;
(b) after the document has been delivered; or

(c) after a copy has been delivered in accordance with section 6(3)
above and the original has been inspected.

(3) A person does not commit an offence under subsection (1) above if he
acts after the end of the period of two years beginning with the date on
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which the notice is given or the order is made, unless before the end of that
period the Commissioner has notified the person in writing that the notice or
order has not been complied with to his satisfaction.

(4) A person guilty of an offence under subsection (1) above shall be
liable—

(a) on summary conviction, to imprisonment for a term not
exceeding six months and to a fine or either; and

(b) on conviction on indictment, to imprisonment for a term not
exceeding five years and to a fine or either;

(c) in addition to any custodial sentence or fine imposed by (a) or
(b) above, the person will be liable to a fine equivalent to—

6)) in the case of a person who is guilty in respect of an
offence arising from a notice under section 6(1), the
amount of the tax which would have been or was evaded
by him by the offence;

(i1) in the case of a person who is guilty in respect of an
offence arising from a notice under section 6(2), the
amount of tax which the court estimates may have been
lost by the offence through the tax evasion of the third
parties in respect of whom the notice was given.

Entry with warrant to obtain documents.

9.(1) (a) Ifajudge of the Supreme Court is satisfied on information on oath given by
or on behalf of the Commissioner that there is reasonable ground for
suspecting that an offence involving serious fraud in connection with, or in
relation to tax is being, has been or is about to be committed and that
evidence of it is to be found on premises specified in the information; the
judge may issue a warrant in writing authorising the Commissioner or any
person authorised under section 2(3) to enter the premises, if necessary by
force, at any time within 14 days from the time of issue of the warrant, and
search them.

(b) For the purposes of this section and without prejudice to the
generality of the concept of serious fraud—

(1) any offence which involves fraud is for the purposes of
this section an offence involving serious fraud if its
commission had led, or is intended or likely to lead,
either to substantial financial gain to any person or to
serious prejudice to the proper assessment or collection
of tax; and
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(i1) an offence which, if considered alone, would not be
regarded as involving serious fraud may nevertheless be
so regarded if there is reasonable ground for suspecting
that it forms part of a course of conduct which is, or but
for its detection would be, likely to result in serious
prejudice to the proper assessment or collection of tax.

(2) The powers conferred by a warrant under this section shall not be
exercisable—

(a) by more than such number of officers of the Commissioner as
may be specified in the warrant;

(b) outside such times of day as may be so specified;

(c) if the warrant so provides, otherwise than in the presence of a
constable in uniform.

(3) The Commissioner when entering or having entered the premises
under the authority of a warrant under this section may—

(a) take with him such other persons as appear to him to be
necessary or desirable;

(b) seize and remove any things whatsoever found there which he
believes—

(i) may be required as evidence for the purposes of
proceedings in respect of such an offence as is
mentioned in subsection (1) above; or

(i)  may be used in the process of investigating the suspected
offences; and

(c) search or cause to be searched any person found on the
premises whom he believes to be in possession of any such
things;

but no person shall be searched except by a person of the same sex.

(4) In the case of any information stored in any electronic form which is
information that—

(a) the Commissioner when entering or having entered the
premises as mentioned in subsection (3) above believes may be
required as evidence for the purposes mentioned in paragraph
(b) of that subsection; and
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(b) is accessible from the premises,

the power of seizure under that subsection shall include a power to require
the information to be produced in a form in which it can be taken away and
in which it is visible and legible or from which it can readily be produced in
a visible and legible form.

(5) Nothing in subsection (3) above authorises the seizure and removal of
items subject to legal privilege.

(6) In subsection (5) “items subject to legal privilege” means—

(a) communications between a professional legal adviser and his
client or any person representing his client made in connection
with the giving of legal advice to the client;

(b) communications between a professional legal adviser and his
client or any person representing his client or between such an
adviser or his client or any such representative any other
person made in connection with or in contemplation of legal
proceedings and for the purposes of such proceedings; and

(c) items enclosed with or referred to in such communications and
made—

6)) in connection with the giving of legal advice; or

(1) in connection with or in contemplation of legal
proceedings and for the purposes of such proceedings,

when they are in the possession of a person who is entitled to
possession of them.

(7) Items held with the intention of furthering a criminal purpose are not
subject to legal privilege.

(8) The Commissioner seeking to exercise the powers conferred by a
warrant under this section—

(a) if the occupier of the premises concerned is present at the time
the search is to begin, shall supply a copy of the warrant
endorsed with his name to the occupier;

(b) if at that time the occupier is not present but a person who

appears to the officer to be in charge of the premises is present,
shall supply such a copy to that person; and
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(c) if neither paragraph (a) nor paragraph (b) above applies, shall
leave such a copy in a prominent place on the premises.

(9) Where entry to premises has been made with a warrant under this
section, and the Commissioner has seized any things under the authority of
the warrant, he shall endorse on or attach to the warrant a list of the things
seized.

(10) The Commissioner when he removes anything in the exercise of the
power conferred by this section above shall, if so requested by a person
showing himself—

(a) to be the occupier of premises from which it was removed, or

(b) to have had custody or control of it immediately before the
removal,

provide that person with a record of what he removed.

(11) The Commissioner shall provide the record within a reasonable time
from the making of the request for it.

(12) Where anything which has been removed by the Commissioner is of
such a nature that a photograph or copy of it would be sufficient—

(a) for use as evidence at a trial for an offence, or

(b) for forensic examination or for investigation in connection with
an offence,

it shall not be retained longer than is necessary to establish that fact and to
obtain the photograph or copy.

(13) Subject to subsection (17) below, if a request for permission to be
granted access to anything which—

(a) has been removed by the Commissioner, and

(b) is retained by the Commissioner for the purpose of
investigating an offence,

is made to the Commissioner by a person who had custody or control of the
thing immediately before it was so removed or by someone acting on behalf
of any such person, the Commissioner shall allow the person who made the
request access to it under the supervision of any officer of the
Commissioner.
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(14) Subject to subsection (17) below, if a request for a photograph or
copy of any such thing is made to the Commissioner by a person who had
custody or control of the thing immediately before it was so removed, or by
someone acting on behalf of any such person, the Commissioner shall—

(a) allow the person who made the request access to it under the
supervision of an officer of the Commissioner for the purpose
of photographing it or copying it, or

(b) photograph or copy it, or cause it to be photographed or
copied.

(15) Where anything is photographed or copied under subsection (14)(b)
above the photograph or copy shall be supplied to the person who made the
request.

(16) The photograph or copy shall be supplied within a reasonable time
from the making of the request.

(17) There is no duty under this section to grant access to, or to supply a
photograph or copy of, anything if the Commissioner has grounds for
believing that to do so would prejudice—

(a) that investigation;

(b) the investigation of an offence other than the offence for the
purposes of the investigation of which the thing was removed;
or

(c) any criminal proceedings which may be brought as a result of—

(i)  the investigation conducted by the Commissioner; or

(i1) any such investigation as is mentioned in paragraph (b)
above.

Service of notices.

10.(1) Any notice, assessment, demand or other document required to be
served in accordance with the provisions of this Act may be served
personally, by post, by fax or by electronic mail.

(2) Where service has been by fax or electronic mail a copy of the notice,
assessment, demand or other document shall be sent on the same day by

post to confirm the original service and its date.

(3) Service by fax or electronic mail shall require neither the agreement
nor consent of the person served.
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(4) Service shall be—

(a) in the case of a company incorporated in Gibraltar, to the
registered office of the company,

(b) in the case of a company incorporated outside Gibraltar—

(i)  to the individual authorised to accept service of process
under the Companies Act at the address filed with the
Registrar of companies;

(i)  to the registered office of the company wherever it may
be situated; or

(iii))  to any place of business of the company in Gibraltar.

(c¢) in the case of an individual or body of persons, to the last
known business or private address of such individual or body
of persons.

(5) Service shall be deemed to have taken place—

(a) in the case of service by post, on the seventh day after posting,

(b) in the case of service by fax or electronic mail, on the day of
sending unless the fax or electronic mail was sent after 5.30
p.m. in which case service will be deemed to have taken place
on the day following sending,

(c) in the case of personal delivery, on the day of delivery.
PART I1
CHARGE TO TAX
The Charge to Taxation.

11.(1) Tax shall, subject to the provisions of this Act and of the Rules, be
payable at the rate or rates specified from time to time for each year of
assessment or accounting period upon the income specified in tables A to C
inclusive of Schedule 1 accruing in or derived from Gibraltar of any person.

(2) Tax shall, subject to the provisions of this Act and of the Rules, be
payable at the rate or rates specified from time to time for each year of
assessment upon the income specified in table B and table C of Schedule 1
accruing in, derived from or received in any place other than Gibraltar of
any person ordinarily resident in Gibraltar other than a company.
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(3) For the purposes of subsection (2) it shall be sufficient to constitute
receipt of income in Gibraltar from sources outside Gibraltar if,
notwithstanding the absence of an actual remittance or transfer of income
or property being proceeds of income, a person assessed has, by virtue of
any act or arrangement made by him or on his behalf, obtained a benefit in
Gibraltar equivalent to the receipt by him in Gibraltar of income arising
outside Gibraltar.

(4) For the purposes of this Act the chargeable profits of a company not
ordinarily resident in Gibraltar but carrying on a trade here through a branch
or agency shall be calculated by reference to any trading income arising
through or from the branch or agency, and, in so far is chargeable to tax,
any income from property or rights used by, or held by or for, the branch or
agency.

(5) (a) In the case of a company registered under the Protected Cell
Companies Act 2001, the protected cell company and each of
its cells shall, for the purposes of ascertaining any taxation due
under this Act, be considered as if each cell were a separate
company.

(b)  The aggregate of the taxation liabilities of each of the cells
shall be recoverable from the protected cell company in
accordance with the provisions of the Protected Cell
Companies Act 2001.

Taxation of beneficiaries.

12.(1) Tax shall, subject to the provisions of this Act, be payable at the rate
or rates specified hereafter for each year of assessment or accounting period
upon the income of any person ordinarily resident in Gibraltar received
from a trust by him as a beneficiary of that trust which can be matched with
the taxable income of the trust of the year or period in which it was received
by it or any previous or future year or period.

(2) For the purposes of (1) above income received by the beneficiary shall
include—

(a) ) in the case of a discretionary or accumulation trust,
any distribution of income of a trust made to, on the

directions of, or for the benefit of a beneficiary;

(i1) in the case of any other trust, any income of the trust
to which a beneficiary is entitled,

(b) for the purposes of (a)(i) and (ii) above a distribution from a
trust shall whilst the trust has any income or accumulated
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(©)

(d)

(e)

undistributed income be treated as having been made out of
that income or accumulated income before it is made out of the
capital of the trust;

any benefit derived by the beneficiary of a trust from the use of
assets owned or leased by the trust or any person substantially
controlled by the trust except the benefit derived by a husband
or wife from the occupation, under a life interest created under
the will of either one or the other, of the principal matrimonial
home occupied by both prior to the death of either one of them;

any loan made by the trust to a beneficiary of that trust or to
any person connected (which has the meaning given in
paragraph 9 of Schedule 4) with the beneficiary; and

for the purpose of this subsection—

(i)  the benefit derived from the use of assets owned by a
trust or any body substantially controlled by the trust
shall be deemed to be, the amount it would cost the trust
on the open market to provide the assets for the use of
the beneficiary for the year if it did not already own
them;

(i1))  the benefit of the use of an asset leased by a trust or any
body substantially controlled by the trust, shall be the
cost to the trust or body controlled of the provision of the
asset;

(ii1))  where the Commissioner believes that any benefit

derived by a beneficiary of a trust who is a minor is so
derived by the minor rather than the parent or guardian
of the minor for the purpose of the avoiding of taxation
on the parent or guardian, then that benefit shall be
deemed to be derived by the parent or guardian of the
minor.

(3) For the purpose of subsection (1)—

(2)

(b)

the income of a trust which is to be matched with income
received by a beneficiary in computing the charge to tax of the
beneficiary shall be limited to income which is or was
chargeable to tax in Gibraltar on the trust.

the income received by a beneficiary, or, if more than one
beneficiary receives income in a year of assessment, the
aggregate of the income received by the beneficiaries in the
year of assessment—
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(1) shall first be matched against the income chargeable to
tax on the trust in that year of assessment;

(i1) any excess of the income of the beneficiary or
beneficiaries over the income chargeable to tax on the
trust for the year will be matched with any income
chargeable to tax on the trust from previous years
commencing with the year in which this section came
into effect on a first in first out basis;

(ii1))  the matching of income between current year and
previous year income chargeable to tax on the trust will
be established on a pro rata basis between each
beneficiary who receives income in the year of
assessment; and

(iv) income chargeable to tax on the trust which has been
used for matching in accordance with (i) to (iii) above
shall not be used again for matching but any income
chargeable to tax on the trust which is not used for
matching in the year of assessment or any income
chargeable to tax on the trust for previous years which is
not used for matching in the year of assessment, will be
available for matching in future years of assessment.

(c) a beneficiary who is assessed to tax by virtue of subsection (1)
above will be entitled to set off against his liability any tax paid
by or credited to the trust in Gibraltar in respect of the matched
income.

(4) For the purposes of this section,—

(a) “trust” shall include any disposition, agreement or arrangement
of like nature save a bare trust where the Commissioner is
satisfied that the beneficiary of the bare trust has either made a
return under section 28 or 29 of this Act or has no income
chargeable to tax under this Act;

(b) “substantially controlled” shall have the same meaning as those
words are given in Schedule 4;

(c) “taxable income” means income which is or has been subject
to tax in Gibraltar or would be subject to tax in Gibraltar if the
trust was ordinarily resident in Gibraltar for the purposes of
this Act.

Taxation of Trusts.
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13.(1) The trustees of a trust resident in Gibraltar shall be charged to tax at
the standard rate of tax for persons other than companies in respect of
income taxable in accordance with section 11.

(2) For the purposes of the taxation of trusts, a trust shall be resident in
Gibraltar where it has one or more beneficiary who is ordinarily resident for
the purposes of this Act or where the class of beneficiaries, other than
persons irrevocably excluded from benefit, may include a person who is
ordinarily resident in Gibraltar or the issue of such a person.

(3) For the purposes of this section and section 12, an individual who has
Category 2 Status in accordance with the Qualifying (Category 2)
Individuals Rules 2004 or the spouse or a child of that individual in respect
of whom an election has been made under rule 11 of those Rules which has
not been withdrawn or become invalid shall be deemed to be not tax
resident in Gibraltar.

(4) Where a trust that is not resident in Gibraltar receives income from a
source which accrued in or derived from Gibraltar and which has suffered
tax under this Act the trust shall not be liable to further tax on that income.

Refunds of certain contributions.

14.(1) Subject to subsection (2), where, on the termination of employment
of an individual an amount is received by that individual by way of a refund
of the contributions paid by him, or by his employer in respect of him, or
any interest, bonus or other payment related thereto, to any pension scheme,
provident society or other fund approved by the Commissioner under rule
5(1)(h) or 21 of the Income Tax (Allowances, Deductions and Exemptions)
Rules 1992, as the case may be, that the amount shall not form part of the
assessable income of that individual, but tax shall be payable at the
prescribed rate on the amount so refunded.

(2) No tax shall be payable upon the amount of any contributions or any
interest, bonus or other payment, referred to in subsection (1) and refunded
in accordance with the rules of the pension scheme, provident society or
other fund, to—

(a) an individual who has become a member of such pension,
provident society or other fund before 1 July 1987;

(b) the widow, widower or a dependent child or relative of an
individual; and

(c) anon-resident individual (other than a permitted individual) on
the termination of employment with an exempt company or a

© Government of Gibraltar (www.gibraltarlaws.gov.gi)



Income Tax

company which was at 31 December 2010, an exempt
company.

PART I11
COMPUTATION OF ASESSMENTS
Basis of assessment - persons other than companies.
15.() The assessable profits or gains of any person other than a company
for each year of assessment shall be the profits or gains, computed in
accordance with the provisions of this Act, of that year of assessment.

(2) For the purposes of (1) above, with the exception of the year in which
the source of income ceases, any accounts or financial statements required
to be submitted with a tax return shall be made up from 1 July or the date of
commencement of the source of income if later to 30 June in the year of
assessment.

(3) In the year of assessment in which a source of income ceases, any
accounts or financial statements required to be submitted with a tax return
shall be from 1 July in the year of assessment until the date the source of
income ceases.

Basis of assessment — companies.
16.(1) Save as otherwise provided hereafter, the assessable profits or gains
of a company shall be the full amount of the profits or gains of the company

for any accounting period of that company.

(2) An accounting period of a company shall begin for the purposes of this
Act whenever—

(a) the company, not then being within the charge to tax, comes
within it, whether by—

(i)  the company becoming resident in Gibraltar;

(i1))  the cessation of any exemption from Income Tax given
to the company by any other Act;

(iii))  the company acquiring a source of income;
(iv) the date of commencement of this Act; or
) otherwise;

or
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(b) an accounting period of the company ends without the
company then ceasing to be within the charge to Income Tax.

(3) An accounting period of a company shall end for the purposes of this
Act on the first occurrence of any of the following—

(a) the expiration of 12 months from the beginning of the
accounting period;

(b) an accounting date of the company, or if there is a period for
which the company does not make up accounts, the end of that
period;

(c) the company beginning or ceasing to trade or to be, in respect
of the trade or (if more than one) of all the trades carried on by
it, within the charge to Income Tax; or

(d) the company ceasing to be within the charge to Income Tax.

(4) For the purposes of this section a company resident in Gibraltar, if not
otherwise within the charge to Income Tax, shall be treated as coming
within the charge to Income Tax at the time when it commences to carry on
business.

(5) If a company carrying on more than one trade makes up accounts of
any of them to different dates and does not make up general accounts for the
whole of the company’s activities, subsection (3)(b) above shall apply with
reference to the accounting date of such one of the trades as the
Commissioner may determine.

(6) Despite anything in subsections (1) to (5) above, where a company is
wound up, an accounting period shall end and a new one begin with the
commencement of the winding up, and thereafter, an accounting period
shall not end otherwise than by the expiration of 12 months from its
beginning or by the completion of winding up.

(7) Where it appears to the Commissioner that the beginning or end of any
accounting period of a company is uncertain, he may make an assessment
on the company for such period, not exceeding 12 months, as appears to
him appropriate, and that period shall be treated for all purposes as an
accounting period of the company unless either—

(a) the Commissioner on further facts coming to his knowledge
sees fit to revise it;

(b) on an appeal against the assessment in respect of some other
matter the company shows the true accounting periods;
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and, if on an appeal against an assessment made by virtue of this subsection
the company shows the true accounting periods, the assessment appealed
against shall, as regards then period to which it relates, have effect as an
assessment or assessments for the true accounting periods; and there may be
made such other assessments for any such periods or any of them as might
have been made at the time when the assessment appealed against was
made.

(8) Where a company does not make up its accounts for a period of 12
months or less the Commissioner shall to obtain the measure of profits for
the relevant accounting periods—

(a) ascertain the profits to be assessed for the accounting periods
up to the date to which the company has drawn up its accounts
by time apportionment of those accounts to reach a period of
12 months and any subsequent accounting period or periods; or

(b) if the Commissioner believes that any delaying of the
accounting date of a company to a period beyond 12 months
has been effected to reduce the amount of tax which would
otherwise be payable, he shall ascertain the profits for
assessment for the accounting periods comprised in the
accounts presented in whichever way as he shall, in his
discretion, think fit.

Gains or profits of employments.

17. Subject to section 19 below, the gains or profits from any employment
exercised in Gibraltar shall be deemed to be derived from Gibraltar whether
the gains or profits from such employment are received in Gibraltar or not.

Partnerships.

18. Where a trade, business or profession is carried on by two or more
persons jointly—

(a) the profits or gains of any person from the partnership for any
period shall be deemed to be the share to which the person was
entitled during that period in the profits or gains of the
partnership, such profits or gains being ascertained in
accordance with the provisions of this Act; and

(b) the assessable profits or gains of any person from the
partnership shall be computed in accordance with the
provisions of sections 15 and 16 by treating the person’s share
of the divisible profits or gains of the partnership as though it
were profits or gains of a trade, business or profession.
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Income from occasional presence in Gibraltar.
19. No tax shall be charged on or payable on—

(a) emoluments from any office or employment, other than as
specified in (b) below, where the duties of an office or
employment other than duties ancillary to the office or
employment are performed exclusively outside of Gibraltar
other than as provided in paragraph 6 of Schedule 4;

(b) fees in respect of the office of director of a company; or

(c) remuneration from any trade, profession, business or vocation
where the trade, service, consultation or advice other than
activities ancillary to the trade, profession, business or
vocation is performed, provided or given exclusively outside of
Gibraltar other than as provided in Schedule 1 Table B,

paid by a person ordinarily resident in Gibraltar to any person who is not
ordinarily resident provided that such person receiving the payment is
present in Gibraltar on less than 30 days in aggregate in any year of
assessment, or such other number of days as the Commissioner may by
prior written agreement in his discretion allow.

Allowance of trade losses.

20.(1) Subject to subsection (2), the amount of a loss incurred in any period
which forms the basis period for any year of assessment or any accounting
period shall, except as is hereafter provided, be set off against what would
otherwise have been assessable profits or gains for subsequent years of
assessment or accounting periods.

2) (a) The amount of any such loss allowed to be set off in
computing the assessable profits or gains of any year or
accounting period shall not be set off in computing the
assessable profits or gains of any other year or accounting
period; and

(b)  nothing in this section shall be construed as permitting the set
off of any loss which, if it had been a profit, would not have
been chargeable with taxation under this Act.

(3) In the case of a company, if within any period of three years there is
both a change in the ownership of the company and (either earlier or later in
the period, or at the same time) a major change in the nature or conduct of a
trade carried on by the company, no relief shall be given under subsection
(1) by setting off a loss incurred by the company in any basis period
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beginning before the change of ownership against any profits or gains of a
basis period ending after the change of ownership.

(4) To be allowable under this section the loss claimed must be made in
respect of a period for which an assessment could be made at the time of
claim if the loss were to be a profit.

Valuation of trading stock on discontinuance of trade, etc.

21.(1) In computing for the purposes of this Act the profits or gains of any
person engaged in a trade or business which has been discontinued, any
trading stock belonging to the trade or business at the discontinuance
thereof, shall be valued as follows—

(a) in the case of any such trading stock—

(1) which is sold or transferred for valuable consideration to
a person who carries on or intends to carry on a trade or
business in Gibraltar; and

(i1)  the cost whereof may be deducted by the purchaser as an
expense in computing, for the purposes of this Act or the
Previous Act, the assessable income or profits or gains
from that trade or business,

the value thereof shall be taken to be the amount realised on
the sale or the value of the consideration given for the
transfer; and

(b) in the case of any other such trading stock, the value
thereof shall be taken to be the amount which it would have
realised if it had been sold in the open market at the
discontinuance of the trade.

(2) For the purposes of this section, the expression “trading stock”, in
relation to any person,

(a) means property of any description, whether real or personal,
being either—

(i)  property such as is sold in the ordinary course of the
trade or would be so sold if it were mature or if its
manufacture, preparation or construction were complete;
or

(i)  materials such as are used in the manufacture,

preparation or construction of any such property as is
referred to in subsection (i) above; and
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(b) includes any services, article or material which would, if the
trade were a profession, be treated as work in progress of the
profession and references to the sale or transfer of trading stock
shall be construed accordingly.

Loans to shareholders or connected persons.

22.(1) If any amounts, which are not subject to a charge to tax under
Chapter 6 of Schedule 7, are advanced or any assets are distributed by a
company to any of its shareholders or persons, other than another company,
who, in accordance with the definition in paragraph 9 of Schedule 4, are
connected to that shareholder and who are ordinarily resident by way of
advances or loans, or any payment is made by the company on behalf of or
for the benefit of any of such shareholders, so much of those advances,
loans or payments as, in the opinion of the Commissioner, represent
distributions of income shall be deemed to be income as if a dividend had
been paid in the year of assessment in which the advance, distribution or
payment is made and so be assessable accordingly.

(2) In forming his opinion for the purposes of subsection (1) above, the
Commissioner shall be able to rely on the presumption that, unless it can
demonstrate otherwise to the satisfaction of the Commissioner, a company
in making a distribution is more likely to distribute its income before its
capital and the income is distributed in the order it arose historically.

(3) If a dividend is paid and set off in satisfaction in whole or in part of
any advance, loan or payment deemed to be income in accordance with
subsection (1), then that dividend, to the extent that it is so set off, shall not
be deemed to be assessable income in the hands of the recipient of the
dividend.

Assessment of purchased life annuities.

23.(1) Subject to the provisions of this Act, for the purpose of ascertaining
the assessable income of any person, the Commissioner may in his
discretion treat a purchased life annuity as containing a capital element and,
to the extent of the capital element, as not being an annual payment or in the
nature of an annual payment, but the capital element in such an annuity
shall be taken into account in computing profits or gains or losses for other
purposes of this Act in any circumstances in which a lump sum payment
would be taken into account.

(2) For the purposes of this section, “life annuity” means an annuity
payable for a term ending with (or at a time ascertainable only by reference
to) the end of a human life, whether or not there is provision for the annuity
to end during the life on the expiration of a fixed term or on the happening
of any event or otherwise, or to continue after the end of the life in
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particular circumstances, and “purchased life annuity” means a life annuity
granted for consideration in money or money’s worth in the ordinary course
of a business of granting annuities on human life.

(3) This section shall not apply—

(a) to any annuity which would, apart from this section, be treated
for the purposes of the provisions of this Act relating to tax on
annuities and other annual payments as consisting to any extent
in the payment or repayment of a capital sum; or

(b) to any annuity purchased in pursuance of any direction in a
will, or to provide for an annuity payable by virtue of a will or
settlement out of income of property disposed of by the will or
settlement (whether with or without resort to capital); or

(c) to any annuity purchased under or for the purposes of any
sponsored superannuation scheme or arrangement relating to
service in particular offices or employments, or in pursuance of
any obligation imposed, or offer or invitation made, under or in
connection with such scheme, or any other annuity purchased
by any person in recognition of another’s services (or past
services) in any office or employment.

(4) This section shall extend to life annuities whenever purchased or
commencing in relation to tax chargeable for the year of assessment
commencing the 1st day of April, 1967, and each succeeding year of
assessment.

PART IV
RATE OF TAXATION AND ASSESSMENT

Rate of taxation.
24.(1) Tax shall be charged on the taxable income of every person at such
rates as the Minister may by rules prescribe, and different rules may be so
prescribed with respect to—

(a) different descriptions of persons;

(b) different bandings of taxable income; and

(c) different descriptions of income.

(2) Schedule 6 shall apply to charge to tax at the higher rate specified

therein companies engaged in certain activities in respect of the profits and
gains arising from those activities.
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Reliefs, allowances, etc.

25.(1) Subject to the provisions of this Act, the amount of profits or gains
of a person for any basis period, shall be ascertained in accordance with the
provisions of Schedule 3, together with such other deductions, exemptions,
allowances and disallowances as the Minister may by rules prescribe.

(2) The rules made in pursuance of subsection (1) may make provision for
the repeal or modification of any of the provisions of this Act which
concern any such deductions, exemptions, allowances or disallowances.

(3) Subject to Section 26 for the purpose of ascertaining the amount of
profits, gains or income chargeable to tax, there shall be such reliefs
(personal or otherwise), exemptions, allowances, disallowances and
deductions as the Minister may by rules prescribe.

Tabling of Rules before Parliament and effects of annulment.

26.()  Any rule made in pursuance of section 25, shall be laid before
Parliament at the meeting thereof next ensuing after such rule has been
made.

(2) If any such rule is annulled by Parliament in pursuance of the
provisions of section 28 of the Interpretation and General Clauses Act,
then—

(a) any moneys paid in pursuance of such rule which, but for that
rule, would not have been payable shall be repaid or made
good, and

(b) any deduction made in pursuance of such rule so far as it
would not have been authorised but for that rule, shall be

deemed to be an unauthorised deduction, and

(c) subsection (2) of that section shall have effect only in so far as
it relates to the duty of a person or authority to revoke the rule.

(3) A delay in laying a rule made in pursuance of section 25 before
Parliament shall not invalidate that rule.

Retrospective Effect.
27. Subject to proviso (b) to section 24 of the Interpretation and General
Clauses Act, the rules made in pursuance of sections 24 or 25 may be given

retrospective effect.

Taxpayers other than companies to make returns.
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28.(1) Subject to subsections (2) to (7), every person other than a company
who is liable to tax or has income assessable in accordance with this Act for
a year of assessment shall make a full and complete return of his income
and, where there is taxable income of, his liability to tax for that year before
the 30™ November immediately following the end of that year of
assessment.

(2) Where the Commissioner is satisfied that given the circumstances of
an individual and the fact that the tax due on any income accrued and
derived outside Gibraltar will be reduced to nil through the granting of
unilateral tax relief under Section 37, the Commissioner may, in his
discretion, issue that individual confirmation to the above effect and that
there is no requirement for the individual to make a return of that income for
the purposes of this section.

(3) In the case of a trust—

(a) at least one of whose trustees is a professional trustee being
either—

(1) a trustee licensed under the Financial Services
(Investment and Fiduciary Services) Act 1989; or

(i1) a person who under the Financial Services (Investment
and Fiduciary Services) Act 1989 is exempted from the
requirement to obtain a licence to act as a trustee;

(b) has no liability to tax under this Act; and
(c) its beneficiaries have no liability to tax under this Act,
subsection (4) shall apply.

(4) The trustees of a trust referred to in subsection (3) shall not be
required to make a return in accordance with subsection (1), and
subsection (5) shall apply to such a trust.

(5) Every trustee referred to in subsection (3)(a) shall make a declaration
to the Commissioner that he is not trustee of any trust to which subsection

(3) does not apply, except the trusts identified in that declaration.

(6) The declaration referred to in subsection (5) shall be made to the
Commissioner not later than the 30™ November each year in respect of the
year of assessment ending in that year.
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(7) An incorrect declaration made by a trustee in accordance with
subsection (5) above shall be an offence for the purposes of section 66 of
this Act.

Companies to make returns.

29.(1) Every company which has assessable income in accordance with this
Act for an accounting period shall make a full and complete return of its
income and, where there is taxable income of, its liability to tax for that
accounting period within the 6 months immediately following the month in
which the accounting period ended.

(2) A company which is obliged to submit audited accounts may submit
unaudited accounts within the period required in (1) above to fulfil its
requirement to comply with that subsection but will also be required to
submit audited accounts within the 9 months immediately following the
month in which its accounting period ends.

Returns- supplementary.
30.(1) A return made in accordance with sections 28 and 29 above shall—
(a) bein a form specified by the Minister by notice in the Gazette;

(b) in the case of a company with a turnover of at least £500,000 in
an accounting period which is not less than 12 months and the
appropriate proportion of five hundred thousand pounds
computed on a time apportionment basis where the accounting
period is less than 12 months be accompanied by audited
accounts;

(c) in the case of a company with a turnover of less than £500,000
in an accounting period which is not less than 12 months and
the appropriate proportion of such sum computed on a time
apportionment basis where the accounting period is less than
12 months be accompanied by an independent accountant’s
report to the effect that the accounts are drawn up in
accordance with this Act;

(d) be accompanied by such information or documentation as is
specified in the form or any notes accompanying the form
published by the Minister in the Gazette;

(e) subject to (f) below, be accompanied by payment of the tax due

in accordance with the computation of liability which forms
part of the return;
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(2

in the case of any person who has income which has been
subject to deduction and withholding in accordance with the
Income Tax (Pay As You Earn) Regulations 1989 (“the PAYE
Regulations™), that part of any tax due which relates to the
income subject to the PAYE Regulations calculated in
accordance with (g) below will be due and payable in
accordance with subsection 39(9);

for the purpose of paragraph (f) the part of the tax due which is
treated as relating to the income subject to the PAYE
Regulations shall be calculated on the basis that the income
subject to the PAYE Regulations is charged to tax before the
income other than that subject to the PAYE Regulations.

(2) Although the Commissioner may issue returns in the specified form to
persons who he believes may be subject to a liability at the end of each tax
year, the obligation under subsection (1) is independent of the issue of a
return by the Commissioner and the failure of the Commissioner to issue a
return does not diminish the obligation of any person to comply with
subsection (1).

Procedure Following Receipt of Return.

31.(1) Where a person has delivered a return, the Commissioner shall
before the expiry of opportunity to query date—

(2)

or

(b)

accept the return and—

(i)  where no assessment has been made, by notice in writing

signify his agreement to the liability payable or paid;

(il))  where an assessment has been made against which an

appeal has been made, amend that assessment in
accordance with the return;

(ii1))  where an assessment has been made against which no

appeal has been made and that assessment has assessed
the person to a lesser amount than he should have been
charged, make an additional assessment under section
34; or

(iv)  otherwise, take no action.

refuse to accept the return and, by notice in writing, notify the
person by whom the return was made (for the purposes of this
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section and section 32 “a” or “the” “Taxpayer”) that the return
is under enquiry and notify him of the reasons for that enquiry.

(2) In the case of a refusal to accept a return in accordance with subsection
(1)(b), the Commissioner may—

(2)

(b)

where no assessment has yet been made on the Tax payer for
any period to which the return is relevant, to the best of his
information and belief, estimate the amount of the assessable
profits or gains of the Taxpayer and make an assessment
accordingly; and

make such enquiries as are permissible in accordance with
section 32 to enable him—

(i)  to make an assessment under (a) above; or

(i1))  to establish whether or not an assessment made under (a)
above is in a lesser amount than that with which the
person should have been charged and to enable him to
make an additional assessment under section 34.

(3) For the purposes of subsection (1)—

(2)

(b)

(©)

a return is not delivered until it is complete and any supporting
information or documentation required by the return is
submitted to the Commissioner; and

a notice from a Taxpayer to the Commissioner that a return
which-

(i)  has previously been submitted and accepted under
subsection 1(a);

(i1))  has been the subject of an enquiry which has been closed
in accordance with subsection (c) below; or

(i) is the subject of an enquiry which has not yet been
closed,

is incorrect or requires further amendment, shall be treated as a
return made on the date the notice is received by the
Commissioner.

the enquiry shall cease at the earlier of—

(i)  the Commissioner and the Taxpayer agreeing in writing
the amendments necessary to the return or any
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assessment based on the return or that no amendment is
necessary; and

(i1) a determination by the Tribunal of the amendments
necessary to a return or any assessment based on the
return or that no amendment is necessary.

(4) For the purposes of subsection (1) above and subject to subsection (5)
below, the expiry of opportunity to query date shall be as follows—

(a) where the return is delivered within the time stipulated in this
Act, on the expiry of the 12" month following the end of the
month in which the return was due;

(b) where the return is delivered after the time stipulated in this
Act, on the expiry of the 12™ month following the end of the
month in which the return was received by the Commissioner.

(5) Where the Commissioner believes that any return made or accounts
submitted by a taxpayer are fraudulent he may so declare and the provisions
of subsection (4) will not apply, at any time after the submission of the
return or accounts.

(6) A notice in writing of agreement of the amount of tax payable under
subsection (1)(a)(i) or (3)(c)(i) shall be sufficient evidence of the tax due in
any proceedings for recovery of tax unpaid.

Power to make enquiries on return.

32.(1) This section applies where the Commissioner has given a notice of
enquiry under section 31 of this Act to a Taxpayer.

(2) For the purpose of the enquiry under section 31(2)(b) the
Commissioner may at the same time as he gives notice of enquiry or at any
subsequent time before the enquiry is closed in accordance with section
31(3)(c), by notice in writing require the Taxpayer, within such time (which
shall not be less than 30 days) as may be specified in the notice—

(a) to produce to the Commissioner such documents as are in the
Taxpayer’s possession or power and as the Commissioner may
require for the purpose of determining whether, and, if so, the
extent to which the return is incorrect or incomplete; and

(b) to furnish the Commissioner with such accounts, audited or
otherwise, or particulars as he may require for that purpose.

(3) To comply with a notice under subsection (2) above copies of
documents may be produced instead of originals but—
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(a) the copies must be photographic or otherwise by facsimile or
portable document format; and

(b) if so required by a notice in writing given by the
Commissioner, in the case of any document specified in the
notice, the original must be produced for inspection by him
within such time (which shall not be less than 30 days) as may
be specified in the notice.

(4) The Commissioner may take copies of, or make extracts from, any
document produced to him under subsection (2) or (3) above.

(5) A notice under subsection (2) above does not oblige the Taxpayer to
produce documents or furnish accounts or particulars relating to the conduct
of any pending appeal by the Taxpayer.

(6) An appeal may be made to the Tribunal in respect of any requirement
imposed by a notice under subsection (2) above to produce any document or
to furnish any accounts or particulars.

(7) An appeal under subsection (6) above must be brought within the
period of 30 days beginning with the date on which the notice under
subsection (2) above is given and shall be in writing addressed to the
Commissioner.

(8) Subject to subsection (9) below, the provisions of this Act relating to
Appeals shall have effect in relation to an appeal under subsection (6) above
as they have effect in relation to an appeal against an assessment to tax.

(9) On an appeal under subsection (6) above paragraph 13 of Schedule 2
of this Act shall not apply but the Tribunal may—

(a) if it appears to them that the production of the document or
furnishing of the accounts or particulars was reasonably
required by the Commissioner for the purpose mentioned in
subsection (2) above, confirm the notice under that subsection
so far as relating to the requirement; or

(b) if it does not so appear to them, set aside that notice so far as so
relating.

(10) Any person who is in receipt of a notice under this section who gives
false information in response to that notice or intentionally falsifies,
conceals, destroys or otherwise disposes of, or causes or permits the
falsification, concealment, destruction or disposal of, a document which he
has been required to give or provide by that notice shall be guilty of an
offence.
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(11) A person guilty of an offence under subsection (10) above shall be
liable—

(a) on summary conviction, to imprisonment for a term not
exceeding six months; and

(b) on conviction on indictment, to imprisonment for a term not
exceeding five years.

(c) In addition to any custodial sentence imposed by (a) or (b)
above, the person will be liable to a further fine equivalent to
the amount of the tax which would have been or was evaded by
him by the offence.

Assessment where no return received or where tax is due on income
subject to the PAYE Regulations.

33.(1) At any time after the 30™ November immediately following a year of
assessment, the Commissioner may;—

(a) to the best of his information and belief, proceed to determine
the amount of the assessable profits or gains of every person
other than a company who he believes may be chargeable with
taxation for that year of assessment and has not submitted a
return under section 28 and make an assessment on each
accordingly; or

(b) make an assessment on any person who has a liability to tax
specified in section 30(1)(f).

(2) At the end of the 6 months immediately after the end of the month in
which he believes the accounting period of a company ends the
Commissioner may, to the best of his information and belief, proceed to
determine the amount of the assessable profits or gains of every company
who he believes to be chargeable with taxation for that accounting period
and has not submitted a return under section 29 and make an assessment on
each accordingly.

Additional assessments.

34.(1) Notwithstanding section 38, where the Commissioner discovers that
any person liable to taxation has not been assessed or has been assessed at a
lesser amount than that which he ought to have been charged, the
Commissioner may within the year of assessment or end of accounting
period or within six years after the expiration thereof, assess such person at
such amount or additional amount as according to his judgment ought to
have been charged, and the provisions of this Act as to notice of assessment,
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appeal and other proceedings under this Act shall apply to such assessment
or additional assessment and to the taxation charged thereunder.

(2) Where any form of fraud, wilful default or neglect has been committed
by or on behalf of any person in connection with or in relation to taxation
for any year of assessment, assessments or additional assessments on that
person for that year may be amended or made at any time, notwithstanding
that the time limited by subsection (1) has expired.

SECTION 35
Service of assessments and appeals.

35.(1) An assessment served in accordance with this Act shall be by a
notice served in accordance with section 10 stating the amount of profits or
gains of the person assessed, the taxation payable by that person, the place
at which such payment should be made, and shall inform the person of the
rights under subsection (2).

(2) (a) If any person disputes an assessment, that person may appeal
against that assessment by notice in writing addressed to the
Commissioner within twe